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January 21, 2014 
 
 
 
Mr. Leslie Siegman 
Director, Rail, Air and 
Marine Directorate 
Canadian Transportation Agency 
15 Eddy Street 
Ottawa, ON  K1A 0N9 
 
Leslie.siegman@otc-cta.gc.ca 
consultations@otc-cta.gc.ca 
 
 
Dear Mr. Siegman 
 
 
RE: AGENCY CONSULTATION: RAILWAY THIRD PARTY LIABILITY COVERAGE 

 
This is further to the Agency’s Discussion Paper of November 19, 2013 providing 
background information on the Agency’s current regulatory requirement for determining 
the adequacy of third party liability insurance coverage and appropriate accountability for 
liabilities. The Agency is seeking comments from interested persons on a number of 
questions identified in the Discussion Paper. The Agency may propose revisions to the 
regulatory framework based on the input received. CN welcomes the opportunity to 
provide the following comments. 
 
The Canada Transportation Act (“the Act”) charges the Agency with two important tasks 
in relation to insurance, namely i) to determine whether a person has adequate third 
party liability insurance to construct or operate a railway and ii) to make regulations for 
determining the adequacy of liability insurance coverage, including self-insurance. The 
Act provides no additional guidance to the Agency either as to what may constitute 
“adequate” insurance or as to what to include in regulations. 
 
The question of what constitutes adequate insurance must be analyzed in light of the 
obligation placed uniquely on railways to carry dangerous goods. It raises complex issues 
of public policy that cannot be fully explored within the timeline established by the 
Agency for its current consultation. It also raises questions that extend beyond the 
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jurisdiction of the Agency. These questions nevertheless need to be addressed if 
maintaining a healthy railway industry is also considered to be in the public interest. 
 
Insurance and Risk Management: 
 
What may constitute adequate insurance coverage is normally a commercial decision 
made by business undertakings as part of their risk management strategies. Insurance 
coverage is only one element of a risk management plan, albeit an important one. A 
company’s decision on its insurance coverage requirements is a risk-based determination; 
this decision will only come after an extensive risk assessment exercise which would 
typically include risk identification, risk mitigation measures such as avoidance, 
reduction1, sharing and retention and, finally, risk transfer. It is only at this final stage 
that insurance requirements are established.  
 
There are two areas where railways are limited in their mitigation measures and 
strategies, namely in the area of risk avoidance and risk sharing. Both are discussed 
below. 
 

i) Risk Avoidance: 
 
Risk avoidance is the decision by a company not to conduct a certain type of business or 
carry out certain activities that carry levels of risk that the company is not prepared to 
take on. In such cases, a company may balance the commercial opportunity with the risk 
associated with such business and choose to forego the opportunity in order to avoid the 
risk. 
 
Unlike other modes of transportation, however, the Act imposes what is commonly 
referred to as common carrier obligations on railways. As a result of these obligations, a 
railway company may not choose to forgo revenues from the transportation of certain 
products in order to avoid the associated risk.  For example, regardless of the risk 
associated with the transportation of certain goods, a railway company must carry all 
goods and products offered for carriage. 
 
The common carrier obligation extends to the obligation to carry all shipper-owned cars 
offered for carriage that meet prescribed standards. As the Agency is aware, the existing 
non-retrofitted DOT-111 tank cars meet existing prescribed regulatory standards and 
railway companies are required to handle those cars. A railway company cannot choose 
to refuse to handle such cars. 
 

                                           
1 Risk reduction involves implementation of measures or devices designed either to reduce the 
severity of the loss or the likelihood of the loss. For instance, CN has invested heavily, and 
continues to invest, in such equipment such as dragging equipment detectors, wheel impact 
load detectors, hot and cold wheel detectors, rail flaw detection equipment, etc. as well as 
investing extensively in the track infrastructure itself. 
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In the same vein, railway companies are required to interchange traffic2 with all other 
connecting railway carriers despite the risk that such interchange may impose on the 
originating carrier in specific situations.  

 
ii) Risk Sharing: 

 
Risk sharing involves the assumption of part of the risk associated with a business or an 
activity by another party. In a railway context, this could be the shipper, manufacturer or 
consignee of the product being shipped. It could involve the indemnification for that part 
of the risk and liability associated with the transportation of the product that is assumed 
by the other party.  
 
The question of risk sharing and indemnification is a commercial matter normally left for 
negotiations between business partners. This is not the case for railways.  Under the Act, 
a railway company may not limit or restrict its liability to a shipper (share the risk) except 
in a written agreement with the shipper or as may be prescribed in by the Agency in 
regulations. The Agency’s Railway Traffic Regulations do not provide the ability for a 
carrier to limit or restrict its liability. 
 
The fact that a railway may not refuse to carry a shipper’s goods as a result of its 
common carrier obligations alters the normal commercial relationship between the 
parties. It removes any incentive that a shipper could otherwise have to accept the 
sharing of the risk associated with the movement of a product.  In other words, if a 
shipper and a carrier cannot agree on the limitation or sharing of the liability, a shipper 
will have the right to ship under tariff and the railway will have to assume all of the 
liability. Unless the regulations are amended to alter this situation, there will always be an 
imbalance between the business opportunities and the associated risk.  
 
The common carrier obligations effectively restrict the ability of a railway company to 
manage risk by eliminating the availability of two important risk mitigation strategies, 
namely, risk avoidance and risk sharing.  

 
Common Carrier Obligations, Risk and Insurance Requirements: 
 
Under the existing framework, once the railway has received a car from a shipper, all of 
the risk and exposure associated with that car are then transferred to the railway even 
when the liability arising from the carriage of the dangerous goods is not caused by the 
negligence of the railway. One can think of incidents occurring due to natural causes 
such as flooding, avalanches and rock slides, or incidents caused by third parties such as 
at a crossings or resulting from acts of malfeasance.  
 
The transfer to the railways of all liabilities associated with the movement of dangerous 
goods, together with the carrier’s inability to refuse to carry, provide no incentive for 
shippers to consider source or product alternatives.  

                                           
2 Agency Decision No. LET-R-99-2013. 
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Presumably, the public interest in requiring railways to carry dangerous goods is based 
on their ability to do so safely and efficiently. But the risk and exposure associated with 
the movement of dangerous goods, especially PIH/TIH, could cause damages well beyond 
the available insurance and financial capacity of a given railway company.  
 
As discussed above, insurance is only one element of a risk management program.  It is 
the element that remains after the other risk mitigation measures have been 
implemented.  For railways to be able to consider risk avoidance strategies, the existing 
statutory common carrier obligations would need to be amended. Risk sharing strategies, 
on the other hand, could be encouraged and enhanced by appropriate amendments to 
the Railway Traffic Liability Regulations, an element that is completely within the 
Agency’s purview. 
 
Examples in the Marine Mode and Other Industries: 
 
It is useful to consider how the question of liability has been addressed in the marine 
mode in respect of ship-source oil pollution. Liability and compensation for this type of 
pollution is governed by Part 6 of the Marine Liability Act. The Act establishes a strict 
liability regime but a ship owner can limit his liability to an amount calculated on the 
basis of the gross tonnage of the ship. The Act therefore provides for different capping of 
liability based on the size-grouping of the vessels. A ship owner is required to hold a 
certificate issued by the Minister who will only issue it if the Minister is satisfied that the 
ship owner has sufficient insurance to cover this amount of liability.  
 
Of particular interest is that damages in excess of this limit of liability can be 
compensated by a fund created by the Act. The fund is financed by a contribution levied 
on the entities receiving the oil. 
 
Bill C-3 currently before Parliament proposes to amend the Marine Liability Act to 
implement the Hazardous and Noxious Substances Convention and extend the limitation 
of liability and the application of the fund to damages resulting from the transportation 
of hazardous and noxious substances. 
 
In the same manner, the Nuclear Liability Act establishes a strict liability regime for the 
operator of a nuclear installation; it also limits the liability of such operator to a fixed 
amount (amount current being reviewed by Bill C-15) and requires the operator to 
maintain insurance to cover this level of liability. 
 
Both of these examples demonstrate how liabilities and the necessary insurance levels 
have been addressed in areas where potential liability for the activities in question could 
otherwise decimate the operator involved.  It is interesting to note that in the case of 
ship owners, this limitation is established even if there are no common carrier obligations 
imposed on the carrier. 
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It is CN’s submission that similar regimes should be considered for railways in Canada. 
The limitation of the liability (caps) could be made on the basis of whether the railway is 
a Class I, II or III.  
 
Specific questions raised by the Agency in the Consultation Document: 
 
Q1. Are those factors sufficient or should the Agency expand the list to better assess the 
risks and why? 

Q2. What factors, if any, should be removed and why? 

Q3. Should there be additional and/or different third party liability insurance 
requirements related to the transportation of certain commodities, such as dangerous 
goods? If so why? 

Q4. Should there be additional and different third party liability insurance requirements 
related to the transportation of passengers? If so why? 
 

• The factors currently identified in the Regulations appear sufficient and inclusive.  
The question remains how each of those factors impact or determine the level of 
insurance requirement. As all freight railways are subject to common carrier 
obligations and are required to move whatever commodities are offered for 
carriage, the fact that no dangerous goods move on a particular railway at a given 
time is not determinative of the risk exposure of such railway. 

 
Q5A. Should the Regulations be revised to establish minimum requirements? If so, why? 
 

• The Act refers to having “adequate liability insurance coverage”.  The 
determination by the Agency of what is “adequate” for a given railway company 
will presumably become the minimum for that company who could nevertheless 
decide for commercial reasons to have a higher amount assuming it is available in 
the market. 

 
 
Q5B. If so, should there be a distinction made between general commodities and 
dangerous goods? Please provide your reasons. 
 

• The answer to this question is relevant only to the extent a carrier is allowed to 
refuse to carry dangerous goods. Presumably this would create a regime of classes 
of Certificates of Fitness, that is, a restricted Certificate valid only for the 
movement of general commodities or unrestricted Certificates for the movement 
of all goods offered. As already mentioned, all freight railways are currently 
subject to common carrier obligations and are required to move whatever 
commodities are offered for carriage; the fact that no dangerous goods move on 
a particular railway at a given time is not determinative of the risk exposure of 
such railway company. 
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Q6. Should there be separate minimum requirements for Class I railway companies and 
for shortline railway companies? Please provide your reasons. 

Q7. If you think minimum requirements should apply, what should they be and what 
approach should the Agency use to establish a minimum requirement? 
 

• The 10 factors identified in the current Regulations appear sufficient for the 
determination of what will constitute “adequate” insurance coverage.  It is not 
clear to the railway industry how those factors are applied to determine the 
adequacy of the level of insurance.  These factors should also take into account 
the risk reduction measures implemented by the railway. 

• However, assuming a level of insurance of say $25M was established as being 
adequate for a given railway at the time the provisions came into effect in 1996, 
such amount would have been eroded by inflation since then;  to maintain the 
same level of insurance, the amount would likely need to be fixed at $35M in 
today’s dollars.  Moreover, with the increase in dangerous goods either being 
moved or potentially being moved, it is possible that this amount would now 
need to be established in the $50M - $75M range. 

• While the volume of dangerous commodities moving over the lines of a railway 
company may affect the level of insurance required, it is important to note that 
the risk associated with any one car of dangerous commodity does not diminish 
once it is transferred from a Class I Railway to a short line railway. Having said 
this, a Class II or Class III railway likely has more limited financial ability than Class 
I’s. For this reason, the capping of liability in relation to the Class of railway 
together with the creation of fund for damages in excess of this limit (similar to 
the marine mode) would effectively address this situation consistent with the 
public policy issue discussed below. 

• It is also important to remember the public policy underlying Division V of the Act 
entitled Transferring and Discontinuing the Operation of Railway Lines.  As the 
Agency has mentioned in a number of decisions, the intention was to attempt to 
keep railway lines in operation by favouring their transfer to lower cost railways. 
Establishing a level of insurance requirement to a cost prohibitive level would 
undermine this element of the transportation policy. 

 
 
Q8.What mechanisms should be established in the Regulations to ensure that railway 
companies notify the Agency of all substantive changes on a timely basis? 
Q9. In the case of non-compliance, would administrative monetary penalties be an 
appropriate mechanism? Are there better ones? Please provide your reasons? 

Q10. What, if any, mechanisms should be established in the Regulations to ensure that 
railway companies notify their insurer of all substantive changes on a timely basis? 
 

• The Act currently imposes an obligation on the holder of the certificate to notify 
the Agency of any changes to its insurance policy or in its operation that could 
cause the insurance coverage to no longer be adequate. CN does not believe that 
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administrative monetary penalties are required or would assist in the 
administration of this provision of the Act. 

• Neither the Act nor the Regulations specify what changes or types of changes 
would trigger the application of the obligation to notify the Agency. The matter is 
left to the individual judgment of the certificate holders.  

• This is one area where an amendment the regulations would be beneficial; it 
could clarify the matter by identifying the types or magnitude of changes that 
would trigger the notification requirement. For example, an increase of X to Y 
carloads of dangerous goods handled on a shortline may constitute a major 
change, whereas it may constitute a fraction of a percentage point on a Class I. 

 
Q11. Should the Agency continue with this practice (i.e. assess financial capability of 
applicant to sustain any level of self-insurance), or should the Agency establish additional 
requirements? 

Q12. Should the Agency continue to asses the financial strength of the insurance 
company to pay its contractual level of insurance coverage? 

• CN agrees that such assessments should continue.  We note that both the Nuclear 
Liability Act and the Marine Liability Act include provisions for insurers to be 
approved by a governmental authority. 

 
Q13. What information submitted in an application for, or a variance to, a certificate of 
fitness should be made public and what should remain confidential? Please provide your 
reasons. 

Q14. Should the amount of third party liability insurance and the self-insured retention 
amount be made public? Please provide your reasons. 
 

• All commercial and financial information of the company provided in support of a 
certificate of fitness should remain confidential. 

• CN does not object in the amount of insurance that the Agency considers 
adequate for each company be made public.  

 
 
CN will be pleased to provide further information that the Agency may require or to 
respond to any questions in respect of this submission. 
 
Yours truly, 
 

 
 
Jean D. Patenaude 
Assistant General Counsel 

 


