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TO: consultations@otc-cta.gc.ca. 
Cc: Leslie.Siegman@otc-cta.gc.ca.   
 
January 20, 2013 
 
RE: Review of Railway Third Party Liability Insurance Coverage Regulations 
 
The Railway Association of Canada has been asked by its federally regulated non-Class I railway members  to provide 
comments to the Canadian Transportation Agency regarding its review of the Railway Third Party Liability Insurance 
Coverage Regulations.  
 
In our review of the questions presented in the discussion paper it became strikingly clear that a key issue influencing a 
federally regulated railway’s ability to acquire and maintain adequate third party liability insurance is the common carrier 
obligation1, including the responsibility to transport dangerous goods and highly-dangerous goods such as Toxic 
Inhalation Hazards (TIH) / Poison Inhalation Hazards (PIH).   
 
Under such legal obligation railways are not allowed to refuse shipments based on the nature of product offered for 
transport or other concerns that can potentially have adverse effects on communities and or the environment. Although 
the volume of dangerous goods transported by railways is relatively low and the frequency of releases to the environment 
is extremely rare, these products can have catastrophic impacts when involved in an incident.  In these cases, insurance 
coverage may not be sufficient and additional insurance coverage unavailable to the rail industry.  
 
Railways recognize that in many cases dangerous goods are essential to Canadians’ quality of life and vital to many 
industries. However under the existing regulatory framework, railways are accountable for the liability associated with 
moving these products to the market and as a result absorb the risk associated with incidents.  It is our view that other 
members of the supply chain such as producers and end users must play a larger role in addressing risk and resulting 
liability. 
  
In this context we note that in the 2013 Speech from the Throne, the Governor General stated that railway companies 
must be able to bear the cost of their actions, and that his Government would require shippers and railways to carry 
additional insurance so they are held accountable. The potential solutions below, or a combination of them, might be a 
way of achieving the government’s objectives to protect the public and engaging the full supply chain associated with the 
production, transportation and use of dangerous goods in Canada.  
 
Alternatives to the status quo approach warrant careful consideration including: a review of the railway common carrier 
obligation; creating a statutory liability cap for the movement of dangerous goods; or developing a fund to address third 
party liability associated with incidents. 
 
Although a review of the Canadian Transportation Agency’s mandate as it relates to the implementation of the Railway 
Third Party Liability Insurance Coverage Regulations is a positive step forward, it falls short of addressing the broad, 
complex, and multifaceted issue of dangerous goods liability in Canada.  
  

                                         
1 As defined in sections 113 to 115 of the Canada Transportation Act.  
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Topic: Requirements specified in the Regulations 
 
Q1. Are those factors sufficient or should the Agency expand the list to better assess the risks and why?  
 

 There is no reason to expand the existing list.  However, the Agency should recognize that railways manage 
their risks through several mechanisms such as Safety Management Systems (SMS), and they will be required 
to demonstrate their safety performance by receiving a Railway Operating Certificate (ROC) from Transport 
Canada, once the relevant regulation is adopted.  
 

Q2. What factors, if any, should be removed and why?  
 

 There is no reason to remove items from the existing list.  

 Rather, the Agency should clarify how it applies the list of factors to assess the adequacy of a railway’s 
insurance coverage.  
 

Q3. Should there be additional and/or different third party liability insurance requirements related to the transportation of 
certain commodities, such as dangerous goods?  If so, why?  
 

 Third party liability insurance requirements should align with the risks associated with moving specific 
commodities such as dangerous goods.   Dangerous goods present a different risk profile compared to other 
commodities and as a result expose the carrier, the public and the environment to greater risk.   
 

Q4. Should there be additional and/or different third party liability insurance requirements related to the transportation of 
passengers?  If so, why? 
 

 Third party liability insurance for the transportation of passengers should differ from insurance requirements for 
transporting freight, including dangerous goods.  

 In the case of passenger transportation, liability insurance should correspond with the appropriate level of risk.   
Consideration needs to be given to whether passenger and freight operations share the same corridor.  

 
Topic: Minimum requirements 
 
Q5A. Should the Regulations be revised to establish minimum requirements? If so, why?  

 

 In principle, no, but there might be cases, where it might be suitable. Insurance coverage should be determined 
by a company’s exposure to risk.  Railway companies and their respective operations are diverse.  The type and 
volume of dangerous goods varies from carrier to carrier as does the topography associated with each railway’s 
network.  With this in mind a minimum requirement for railway insurance could be appropriate for some, but 
potentially inappropriate for others.   
 

 Also, in cases where the minimum insurance coverage exceeds a railway’s level of risk (e.g. the railway does not 
transport highly dangerous goods and does not connect to other railways that have the obligation to move 
dangerous goods), affordability of minimum insurance coverage could be an issue. 

  

 A minimum requirement could convey to the public the message that a minimum amount of coverage is 
acceptable, whereas adequate insurance coverage should be the desired outcome for all parties involved. 
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Q5B. If so, should there be a distinction made between general commodities and dangerous goods? Please provide your 
reasons.  
 

 A railway’s insurance coverage should be reflective of the risk the railway is exposed to and factor in 
commodities and their respective volume and route of travel.  Moving some dangerous goods might present a 
distinct risk. 
 

Q6. Should there be separate minimum requirements for Class I railway companies and for shortline railway companies? 
Please provide your reasons.  
 

 No, a railway’s insurance coverage should be reflective of the risk the railway is exposed to and factor in 
commodities and their respective volume and route of travel.    
 

Q7. If you think minimum requirements should apply, what should they be and what approach should the Agency use to 
establish a minimum requirement?  
 

 There could be a role for minimums in some situations, but the requirements should be based on risk.  Railways 
that  do not transport dangerous goods could be potential candidates for less important insurance requirements.  
 

Topic: Federal railway companies obligations to inform  
 
Q8. What mechanisms should be established in the Regulations to ensure that railway companies notify the Agency of all 
substantive changes on a timely basis?  
 

 The RAC would support the development of a guideline that clarifies when a substantive change has occurred 
and when a notification should be sent by the railway to its insurer.   
 

Q9. In the case of non-compliance, would administrative monetary penalties be an appropriate mechanism? Are there 
better ones? Please provide your reasons.  
 

 No, administrative penalties are not appropriate.  Non-compliance is not necessarily intentional or might have no 
consequences (ex: if the significant change is duly brought to the attention of the insurer and the new or 
additional risk the change might bring is covered). We believe that administrative monetary penalties are more 
suitable for repetitive intentional violations.  
 

 If it had the jurisdiction to do to so, the Agency should alternatively require a railway or its insurer to provide a 
certificate of insurance to the Agency when a railway’s insurance policy is renewed.  
 

Q10. What, if any, mechanisms should be established in the Regulations to ensure that railway companies notify their 
insurer of all substantive changes on a timely basis?  

 

 A regulatory requirement is not necessary.   
 
 

Topic: Assessment of financial capacity  
 
Q11. Should the Agency continue with this practice, or should the Agency establish additional requirements? 



 

 Yes the Agency should continue to assess the financial capacity of a railway. No additional requirements are 
needed at this time. 
 

Q12. Should the Agency continue to assess the financial strength of the insurance company to pay its contractual level of 
insurance coverage? 
 

 Yes the Agency should continue to assess the financial strength of a railway’s insurance company. 
 
Q13. What information submitted in an application for, or a variance to, a certificate of fitness should be made public and 
what should remain confidential? Please provide your reasons.  
 

Proprietary information and any financial, commercial, scientific or technical information should be treated as 
confidential at all times by the Agency, and should be specifically exempt from the Access to Information Act. 
 

Q14. Should the amount of third party liability insurance and the self-insured retention amount be made public? Please 
provide your reasons. 
 

No the amount of third party insurance coverage should not be disclosed to the public, particularly the self-insured 
retention portion, which is commercially sensitive information and as a result is confidential.  
 

 Rather the Agency should certify and place notice on its website that the railway has obtained adequate third party 
insurance coverage.  

 
*** 


