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RELIEF SOUGHT AND AWARDED 

 
1.            Rockport Mining Corp.,  in its notice of motion dated July 11,  2014,  seeks an order 

dismissing this arbitration for delay, and in the alternative for a procedural timetable for a 

hearing on the merits of the dispute between Rockport and the Claimant, Henry A. Miller, 

concerning a claim for money owing to Miller by Rockport for services rendered by Miller as 

CEO for Rockport pursuant to a consulting contract between those parties. 

 
2.        Rockport also seeks an order that the following are not properly the subject of this 

arbitration: whether the budget for Rockport which Rockport alleges was presented by Miller to 

the board of directors of Rockport in December 2008 was merely an option based upon Rockport 

securing financing from the European fund; and whether the budget remained an option when 

Rockport failed to secure the financing. These issues shall be referred to as "the disputed issues". 

 
3.          My order concerning the motions is as follows: 

 
1. The motion to dismiss this arbitration for delay is dismissed without prejudice to 
Rockport's right to bring a further motion for any future delays by the Claimant. 

 
2. The motion for the procedural timetable is granted. Rockport and Miller may, when 

either of them thinks the time is appropriate, prepare a procedural timetable for the 

hearing of the dispute herein and after consulting the other party to obtain consent to that 

timetable, present that timetable to me for my consideration and for an order. If there are 

conflicting timetables they are to be presented to me to establish a timetable. 

 
3.  The motion for' an order concerning the disputed issues is granted but this order is 

without prejudice to the right of any party to introduce evidence at the hearing of the 

dispute to prove the allegations made in their pleadings, even if that evidence relates to 

the disputed issues either directly or indirectly. 

 
MILLER'S MOTIONS FOR AN AFFIDAVIT OF DOCUMENTS FROM ROCKPORT AND 
FOR A FURTHER DISCOVERY OF ROCKPORT 

 
4. Miller in his notice of motion dated July 26,  2013 seeks an order requiring Rockport to 
deliver an affidavit of documents, a copy of the documents listed in Schedule "A",  and to answer 
Miller's  written questions which he has delivered to Rockport. My order is as follows: 

 
1   (a) The motion for an affidavit of documents from Rockport is granted. Rockport is to 

deliver to Miller within 30 days from the release of these reasons an affidavit of 

documents in accordance with Rule 30 of the Rules of Civil Procedure. Miller has all of 

the rights set out in Rule 30 for inspection of the documents, to obtain copies of those 

documents at his expense, and any other rights set out in Rule 30.  In preparing the 

affidavit of documents Rockport needs only to reproduce the description of the 15 

documents in the list which it gave to Miller and to make a general reference to the 

documents presently described in Miller's affidavit of documents which are or were in
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Rockport's possession, control or power, and all other documents are to be properly 
described in its affidavit of documents. 

 
(b) With respect to any new document set out in Rockport's affidavit of documents and 

in respect of which Miller intends to conduct a written examination or an oral 
examination of a representative of Rockport on that new document or any matter that 
arises therefore and the parties cannot agree on who will be the representative, the scope 

and type of the examination, or any other matter concerning the examination, that dispute 

can be presented to me for decision. Miller's intention to conduct such an examination, 

with details such as the person to be examined, type and scope of the examination, must 

be indicated to Rockport and to me in writing within 10 days of the delivery of 

Rockport's affidavit of documents to Miller, otherwise the right to the examination is 

lost. 

 
2. (a) The motion for a further discovery of Rockport in writing is granted, in addition to 

the rights granted to Miller for any new documents as set out above, and is limited to 

questions which can properly be put to Rockport on an examination for discovery, 

relating to matters not dealt with in the examination for discovery of Rockport's 

representative Smith on January 18 and 19, 2012 or which may arise from answers to 

undertakings given by Rockport on that examination for discovery. Miller's intention to 

conduct such an examination, with details such as to the person to be examined, type and 

scope of the examination must be indicated to Rockport and to me in writing within 10 

days of the delivery of Rockport's affidavit of documents to Miller, otherwise the right to 

the examination is lost. 

 
(b) Miller is to prepare and deliver to Rockport within 20 days of the date of the 

release of these reasons, written questions which can be properly be put to Rockport on 

an examination for discovery, relating to matters not dealt with in the examination for 

discovery of Rockport's representative Smith on January 18 and 19, 2012 or which may 

arise from answers to undertakings given by Rockport on that examination for discovery 

or which may arise from refusals provided I find that the refusal is not allowed. If those 
questions are not delivered to Rockport within the 20-day time period, the right to deliver 
those questions is lost. 

 
(c) Rockport is to review those questions and if any questions are not within the 

parameters previously described or otherwise are objectionable, Rockport is to advise 

Miller and me within 15 days of the receipt of those questions of any disputed question 

and if not, its right to dispute is lost. I will then convene a teleconference and rule on any 

objections after hearing the submissions of the Parties. 

 
(d) Rockport will answer the questions put by Miller in writing to which no objection 

is made by Rockport within 15 days of the receipt of those questions.
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COSTS A WARDED 

 
5.         Rockport  did not succeed  on its motion  to dismiss  for delay and no costs are awarded  on 

that motion.  Rockport  succeeded  on its motion  for a timetable,  which  was alternative  relief for 

the motion  to dismiss,  and also succeeded  in obtaining  an order concerning  the disputed  issues. 

Motions  for a timetable  are not necessary  as a timetable  can be achieved  on the telephone  and 

there is no order for costs with respect  to that motion.  Rockport  is entitled  to costs of the motion 

on the disputed  issues on a partial  indemnity  basis. 

 
6.          Miller is successful  in his motion  for an order compelling  Rockport  to produce  an 

affidavit  of documents  and is entitled  to costs on a substantial  indemnity  basis and on the motion 

for further discoveries  Miller  is entitled  to costs for that motion  on a partial  indemnity  basis in 

the cause. 

 
7.           Rockport  and Miller  will prepare  and deliver their bill of costs within  20 days after the 

date these reasons  are released.  If there is any disagreement   as to the amount  of the costs, or any 

other matter, the bill of costs may be referred  to me by either party  and I will assess  it. If either 

party does not prepare  and deliver their bill of costs within  the 20-day period,  they will not be 

entitled to costs for their motions.  The costs will be paid within  30 days after the amount  is 

settled except for Miller's   motion  for further  discoveries  where the cost are payable  in the cause. 

 
8.         The time limits set out above are to be observed  and if anyone  seeks an extension  of time 

it must be presented  before  the time expires  except  if I am satisfied  that an unexpected  and 

unforeseeable   event occurred  to prevent  that timetable  from being observed  and the request 

could not be made prior to the expiration  of the time. 

 
9.         I wish to highlight  to counsel  and the parties  that whether  this matter  moves  forward  at a 

reasonable  pace and cost is up to them.  In some cases it is best to accommodate   the questions  or 

requests  asked and thereby  avoid a delay and the expense  which  is in most cases disproportionate 

to answering  the question  or responding  to the request.  On the other side, it is best in some cases 

not to ask questions  and make  requests  which  are not proper  in order to push the envelope  and 

see what you can get and what  you get in most cases is a delay and a lot of costs.  I am not saying 

that has been done in this case but it is just  a thought  to focus on in order to move this dispute to 

an early hearing  date. 

 
APPOINTMENT   OF ARBITRATOR 

 
10.       Alexander  Gillespie,  counsel  for Miller,  in his letter to me dated September  14, 2010, 

appointed  me as the arbitrator  pursuant  to a consulting  agreement  which  was enclosed.  In that 

letter, Gillespie  stated that,  "We understand  that Rockport's   counsel  Mr. Sean Foran  has 

instructions  to proceed  with you as arbitrator.  .. " This letter was sent to ADR  Chambers  and it 

was subsequently  sent to me. I emailed  Gillespie  and Foran on September  27, 2010 that I was 

appointed  by Gillespie's   letter  as the arbitrator  of the dispute  and suggested  a conference  call to 

deal with procedural  matters.  There was no mention  of a conditional  appointment.
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11.      Ken Hight, a director of Rockport, in his affidavit sworn on July 10, 2014 states at 

paragraph 14 that Rockport consented to my appointment as arbitrator conditional upon the 

conclusion of an arbitration agreement. I received that affidavit as part of the motion record for 

the delay motion in July 2014 after the arbitration agreement was concluded on July 9, 2014. 

That was, to the best of my recollection, the first time I was aware that Rockport had consented 

to my appointment conditional on an arbitration agreement being concluded. 

 
12.      Foran replied to my email of September 27, 2010 by email dated September 27, 2010 that 

Gillespie had not sent him a copy and asked me to send it to him after which he would respond in 

full to my email. Foran replied by email on September 28,  2010 that he had Gillespie's letter and 

advised that he was available on October 4, 2010 for a conference call.  I prepared an agenda for 

that call, which was held on that date, and I sent counsel an email on that date that Gillespie 

would deliver Miller's claim by October 8, 2010 and a teleconference would be held on 

November 1, 2010. 

 
13.        Gillespie sent Foran and me an email dated October 14,  2010 attached to which was the 

claim. On October 28, I received Rockport's defence and Gillespie delivered his reply on 

November 1, 2010. Since my appointment on or about September 28,  2010, I have acted as the 

sole arbitrator for this dispute. 

 
NATURE OF THE DISPUTE 

 
14.      Miller alleges that he was retained by Rockport on terms set out in a written consulting 

agreement as of August 1, 2007 as its CEO until July 31,  2009.  He states that the agreement was 

extended from August 1, 2009 to January 31, 2010 and then from February 1,   2010 to February 
15, 2010. 

 
15.      Miller also claims that he was paid in full until April 30,  2008 after which Rockport paid 

him an advance of $45,000 USD in May and was not paid any further consulting fees. He claims 

that the amount owing to him by Rockport from May 1, 2008 to February 15, 2010 less the 

advance is $330,750.00 USD. He also claims $8,750.00 USD in vacation time and $6,268.30 
USD in expenses totaling in all $345,768.30 USD. 

 
16.      Miller alleges in his claim dated October 14,  2010 and his revised claim dated December 

9, 2010 that he was granted share purchase options for 1.2 million common shares of Rockport. 

Miller in a further revised claim dated January 10, 2012 did not repeat the claim for the stock 

option. Rockport's defence is dated January 12,  2012 and Miller's reply is dated January 16, 
2012. 

 
17.      Rockport states in its defence dated January 12,  2012 that as of July 2008 it did not have 

enough cash to meet the next payroll. It alleges that its CFO and Miller both agreed to reduce 

their salary and fees respectively to 25% of the amount originally agreed. This reduction is based 

on a budget for the period from October 1,   2008 to April 23, 2010, which Miller is alleged to 

have presented to the board of directors in December 2008. Miller's  employment was terminated 

and his severance payment was calculated on the basis of the reduced rate.



6  
 

 
18.        Rockport further states that Miller did not have the skills to perform the services required 
of him and had breached the representations and warranties in the consulting agreement. 

 
19.      Rockport also asserts a defense of legal and equitable estoppel, which prevents Miller 

from denying the agreement to reduce his monthly consulting fee. 

 
20.      Rockport denies owing any money to Miller. 

ROCKPORT'S ALLEGATIONS OF DELAY 

21.        Rockport states that Miller has delayed these proceedings by being unresponsive to 

Rockport's counsel and to me and by failing to take reasonable steps to move the matter towards 

a hearing on the merits. Rockport claims that this resulted in serious gaps in the proceedings. It 

states that the total delay is approximately three and a half years in a claim that has been ongoing 

for about four and a half years. 

 
22.      Rockport states that arbitration should lead to a speedy resolution of the dispute and the 

delays must be assessed in that context. In Rockport's  factum it submits that delay on the part of 

the Miller is found in 14 different periods from June 21,  2010 to January 12,  2015. Those periods 

are set out in a chart in Rockport's factum which is reproduced in Schedule "A" hereto. 

 
23.      Allegations of delay made by Rockport are made about the actions or inaction of 

Gillespie and Rockport states that Miller is liable for the behaviour of Gillespie. Gillespie is 

alleged to have failed to observe time limits which he agreed to and which were ordered by me, 

failed to notify opposing counsel and me that he could not meet those time limits, and took an 

inordinate amount of time to provide his comments and changes to the arbitration agreement, all 

of which delayed the progress of the arbitration, and offered excuses which were unacceptable. 

Rockport further submits that Miller has shown his contempt for the arbitrator and the 

proceedings by failing to abide by the arbitrator's orders and timetables, some of which were 

peremptory and on that basis alone the arbitration should be dismissed. 

 
24.      Rockport states that the delays give rise to a presumption of prejudice and as well there is 

actual prejudice. In summary, Rockport states that Miller has shown little interest in the 

proceedings and that his breach of the orders made by me demonstrates a contemptuous and 

indifferent attitude towards the proceeding and merits a dismissal pursuant to Rule 24.01 of the 

Rules of Civil Procedure. 

 
25.        Rockport in its factum states that Miller is responsible for an inexcusable delay that 

creates a substantial risk that a fair trial may not be possible and that Miller's  delay is both 

intentional and contumelious. Rockport states that the prejudice to it outweighs Miller's right to 

proceed to a hearing. 

 
26.      Rockport in its factum states that its motion for delay is brought in accordance with Rule 
24.0l(c) of the Rules of Civil Procedure to seek a dismissal of the arbitration on the grounds that 
Miller has failed to set the action down for trial after the six months following the close of 
pleadings. Rockport also refers to the Arbitration Act, 1991, subsection 27(4), which allows for
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the dismissal  of the arbitration  in the case of delay by the party who commenced  the arbitration 

as well as other relief. 

 
27.       Miller submits  in his factum that Rockport  has committed  multiple  defaults  in failing to 

serve an affidavit  of documents,  not preparing  its representative  to inform himself  for the 

purpose  of its examination   for discovery,  not answering  its undertaking  to identify  the loss its 

suffered  as a result  of accruing  Miller's  salary of at 25%, and whether  Rockport  has the requisite 

evidence  of detrimental  reliance  to make out its estoppel  defence. 

 
28.        Miller submits  that the parol  evidence  rule is applicable  as the consulting  agreement 

provides  that any amendments   have to be in writing,  that the severity  of Rockport's   defaults 

should mitigate  against  its entitlement  to a dismissal,  and that Rockport  cannot prove that it 

suffered  prejudice. 

 
29. I will review  the events  which  give rise to the allegations  of delay submitted  by Rockport, 

comment  on them,  and Miller's   defences,  and make a finding.  I will mostly  follow  the time 

period set out in the chart  in Rockport's   factum which  is reproduced  as Schedule  "A" hereto. 

ALLEGATIONS   OF DELAY  FROM  JUNE  21, 2010 TO SEPTEMBER   14, 2010 

30.       Rockport  submits  that during  a period  of two months  and  13  days from June 21, 2010 to 

September  14, 2010 there was a delay in serving  the arbitrator  with the Notice  to Arbitrate  and 

no explanation  was provided. 

 
31.       Gillespie  emailed  Foran  on September  14, 2010 and told him that he had received 

instructions  to proceed  with the arbitration  and would be delivering  the Arbitration  Notices  to me 

to arrange  for a teleconference   to resolve  procedural  steps and timing.  He also asked Foran if his 

client objected  to proceeding   under the ADR  Chambers  Expedited  Arbitration  Rules and if he 

wished to have a preliminary   teleconference   before they spoke to me. 

 
32.       In an email by Foran  to Gillespie  on September  16, 2010 Foran  states that there were 

initial communications   between  Gillespie  and Foran in early June when Gillespie  acknowledged 

that the amount  of the claim  was in error and he would  amend his claim to update  the amount 

and to provide  Foran  with a schedule  of payments.  In that email Foran  objected  to proceeding 

under the ADR  Chambers  Expedited  Arbitration  Rules. Foran  stated that the facts in this case are 

not simple and he may want  to examine  Miller  and added that given the leisurely  pace of this 

arbitration  to date he saw not reason to expedite  but he would  be happy  to speak further when he 

received  the information   from Gillespie. 

 
33.       Rockport's   factum  states that the initial communication   between  counsel  was in mid- to 

late June. During  the period  from June to September  14, 2010,  Gillespie  had to discuss  and 

resolve the calculation  of the claim with his client, who resides  in Louisiana,  consider  and 

discuss whether  an expedited  arbitration  was acceptable,  and these  discussion  had to take place 

during the summer  holiday  season.  In my view these matters  had to be resolved  by Gillespie  with 

his client and there was no unreasonable   delay in this time period  in proceeding  with this 

arbitration.
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ALLEGATIONS   OF DELAY  FROM  JANUARY  4, 2011 TO SEPTMEBER   19, 2011 

 
34.       Rockport  alleges  that during the period  of nine months  and  15  days from January  4, 2011 

to September  19, 2011 Miller  did nothing  to advance  the arbitration  and there was a delay in 

scheduling  examinations   for discovery  because  of the failure to conclude  an arbitration 

agreement. 

 
35.       In a teleconference   with counsel  on November  22, 2010 it was decided  that each party 

would prepare  an affidavit  of documents  according  to the Rules of Civil Procedure  and deliver it 

on or before December   10, 2010 together  with a copy of the listed documents.  The examination 

for discovery  of Miller  would  take place on January  26, 2011 and of Rockport  on January  27, 

2011 and Gillespie  would  send a draft arbitration  agreement  to Foran  and me. 

 
36.       By letter dated December  3, 2010 Foran  asked for a conference  call with respect  to a 

challenge  of my appointment  under  section  13  of the Arbitration Act, 1991. The grounds for the 

challenge was that the request to admit that was sent to me by Gillespie allegedly referred to 

communications that are subject to a settlement privilege and that this raised a reasonable 

apprehension of bias on the part of the Arbitrator. 

 
37.      I advised Foran that I had not looked at the request to admit apart from the first page and 

had no knowledge of the statements which Foran found objectionable. At the teleconference with 

counsel on December 9, 2010 Gillespie stated that he received instructions to remove the 

paragraphs in the request to admit to which Foran objected and I ordered that the amended 

request to admit and the amended claim were to be delivered by Gillespie on that day, Foran was 

to deliver his defence on December 13, 2010. 

 
38.      At the December 9, 2010 teleconference with counsel it was decided that affidavits of 

documents would be exchanged on December 16, 2010 instead of December 10, 2010 as decided 

in the November 22, 2010 teleconference. Gillespie had prepared a draft of the arbitration 

agreement and he was going to send it to Foran for comment and once the arbitration agreement 

had been agreed to by counsel it would be sent to me for my comment. Discovery dates were 

confirmed by counsel for the examination of Miller on January 26, 2011 and for the examination 

of Rockport on January 27, 2011. Foran would advise Gillespie of the person to be examined on 

behalf of Rockport and if not acceptable that would be taken up at the next teleconference. 

 
39.      At the December 22, 2010 teleconference counsel reported that the pleadings were 

finalized, and the documents lists had not been exchanged but that should be done shortly. The 

amended request to admit was received by Foran and the offending paragraphs were removed 

and his response would be delivered shortly. I asked both counsel to try to make a selection of 

who was going to be examined on behalf of Rockport before our next teleconference on January 

5, 2011. I also asked that once the arbitration agreement was finalized it was to be sent to me and 

that the request to admit and the response, once finalized along with the pleadings, also to be sent 

to me. 

 
40.      By email on January 4, 2011 Gillespie sent Foran a revised arbitration agreement and 
Foran replied the same day that his client would not be back for two days and attached a
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documents  list presumably  for the upcoming  examinations  for discovery.  Gillespie  then sent an 

email to Foran  on January  5, 2011 asking  if Foran had any instructions  on the arbitration 

agreement  and advising  that he wished  to examine  Bill Smith. 

 
41. On January  5, 2011 a teleconference   was held with counsel  and at that conference, 

counsel reported  the following: 

 
1.  Rockport  had not reviewed  the arbitration  agreement  and once that agreement  was 

finalized  it was to be sent to me for comment. 

 
2. Rockport  had not selected  its representative   for the discovery. 

 
3. The issue of immediate  compensation   to Miller had not been finalized  by Rockport. 

 
4. Miller  delivered  his affidavit  of documents  to Rockport  but Rockport  had only 

delivered  a list of documents  and not the affidavit  of documents.  At the teleconference   on 

December  9, 2010, the date of delivery  of the affidavit  of documents  was changed  to 

December  16, 2011. 

 
42. At the January  5, 2011 teleconference   the affidavit  of documents  had not as yet been 

delivered  and Foran  said that he would  speak to Rockport  about delivering  an affidavit  of 

documents  on or before  the examination   for discovery. 

 
43. On January  10, 2011 Gillespie  sent me an email attached  to which  was the draft 

arbitration  agreement  to which  the Parties  had agreed  as to form and content  and advised  that he 

and Foran  looked  forward  to hearing  from me. A copy was sent to Foran. 

 
44.        On January  17, 2011 a teleconference   was held with counsel  and at that conference  the 

following  matters,  amongst  others,  were  discussed: 

 
1.  Foran reported  that Rockport  would  deliver an affidavit  of documents. 

 
2. Gillespie  had some new documents  and would  deliver them to Foran  and would  also 

deliver  a supplementary   affidavit. 

 
3. After the examination   for discovery  I would  deal with any questions  objected  to or any 

other matters  which  might  arise out of the discovery. 

 
4. The Parties  would  deliver  a Will Say statement  for each witness  to be called on the 

hearing. 

 
5. A teleconference   was to be held on January  20, 2011. 

 

 

45. On January  20, 2011 a teleconference   was held with counsel  at which  time we discussed, 

amongst  other matters,  that all documents  for the examination  for discovery  of the parties  on 

January  26 and 27, 2011 were to be delivered  no later than 5 p.m. on January  24.
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46.       In my email to counsel  on February  16, 2011, I sent an agenda  for a teleconference   on 

February  17, 2011 to have counsel  report on the discoveries  and any unfinished  discovery 

matters,  as I thought  that the examinations   for discovery  had proceeded  on the January  dates. I 

also asked for a discussion  on the arbitration  agreement  forwarded  to counsel  on February  11, 

2011 and in particular  on the statement  of issues and the proceeding  for the hearing  and other 

matters. 

 
47.       I was advised  by Gillespie  that the teleconference   on February  17, 2011 was cancelled  to 

permit  counsel  to continue  their negotiations  for settlement.  Not having  heard  from either 

counsel  I sent an email to counsel  on May  15, 2011 and asked them to let me know  if they had 

reached  a settlement  or would be proceeding  with the arbitration.  I  also told them that I would be 

having  surgery  for a knee replacement   on July 27, 2011 and would  be recuperating   for at least 

five weeks  and that I was going away  for three weeks  from October  8, 2011. I gave them some 

available  dates in case they wished  to proceed  with the arbitration. 

 
48.        Gillespie  replied  to my email of May  15, 2011 stating that he would  attempt  to reach 

Foran on May  16, and get back to me at the end of the day. I did not hear from Gillespie  and I 

sent an email on May 24, 2011 to counsel  stating that I assumed  they were still negotiating  and I 

left it up to them to contact  me if they wanted to proceed  with the arbitration  hearing  before  I had 

my operation  on July 27, 2011. 

 
49.        Gillespie  on September   19, 2011 contacted  me and requested  a teleconference   to proceed 

with the arbitration.  That teleconference   was held on September  23, 2011 and it will be discussed 

in more detail later in these  reasons. 

 
50.       Hight,  at paragraph  20 of his affidavit  sworn on July 10, 2014 stated that no arbitration 

agreement  had been finalized  between  the parties  and the January  2011 examinations   were 

delayed.  Hight also stated  in paragraph  20 that the Parties  entered  into settlement  discussions  and 

no steps were taken to advance  the arbitration  until mid-September   when Gillespie  requested  a 

teleconference   with me to set dates  for the remaining  steps of the arbitration. 

 
51.       Campbell,  in paragraph   16 of her affidavit,  stated that as a result of the failure to 

conclude  an arbitration  agreement,  the examinations   scheduled  to proceed  at the end of January 

2011 were delayed.  She was cross-examined   on that statement  by Gillespie  who interpreted  her 

statement  and said that he took her statement  to mean that the examinations   were delayed  due to 

the failure to conclude  an arbitration  agreement  on his part. Foran  stated that the statement  did 

not say "on your part"  and Foran  stated that there was no arbitration  agreement  concluded  as at 

January  26, 2011,  so no discoveries  proceeded. 

 
52.       Foran, when he was at the examination  of Campbell,  said that Rockport's   responding 

material  did not take issue that there have been settlement  discussions,  or there were  settlement 

discussions  between  the parties  in the period  January  of 2011 to September  of 2011 and at the 

hearing  date on the motions  he would  not dispute that there were  settlement  negotiations  or 

discussions  under way between  the parties.
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53.       Gillespie,  as counsel  for Miller,  along with Foran,  as counsel  for Rockport,  took part in 

two teleconferences   with me on January  17 and 20, 2011 which  dealt with preparations   for the 

examination  for discovery  scheduled  for January  26 and 27, 2011.  Miller's  affidavit  of 

documents  had been delivered  but Rockport  only produced  a list of 15  documents.  Rockport  did 

not proceed  with the examinations   for discovery  because  the arbitration  agreement  had not been 

finalized.  Rockport  appears  to have changed  its mind as it decided  to proceed  with examination 

for discoveries  of both parties  in January  2012, before the arbitration  agreement  was concluded. 

 
54.       During the time period,  January  to September  2011, the parties  entered  into settlement 

discussions  which  did not result  in a settlement.  Gillespie  sent me an email on September  19, 

2011 requesting  dates for a teleconference   which took place on September  23, 2011.  My records 

do not show any contact  with Foran  after the teleconference   on January  17, 2011 until the 

teleconference   on September  23, 2011,  a period  of eight months. 

 
55.       I find that the examinations   for discovery  which were  set for January  26 and 27, 2011 

were cancelled  by Rockport  because  no arbitration  agreement  had been concluded.  The delay in 

proceeding  with the arbitration  at that time was due to Rockport  and not Miller. 

 
56.       In the teleconference   on November  22, 2010, counsel  discussed  that each party was 

preparing  an affidavit  of documents  together  with a copy of the listed documents.  Foran  did not 

object and said that he would  speak to his client. I assumed  that did happen  but Rockport  did not 

acquiesce.  At the teleconference   on January  5, 2011 Gillespie  made the delivery  of documents  an 

issue and Foran agreed that he would  speak to Rockport.  Foran  at the teleconference   on January 

17, 2011 said that Rockport  would  delver an affidavit  of documents. 

 
57.       Although  Rockport,  through  its counsel,  stated at the January  17, 2011 teleconference 

that it would  deliver its affidavit  of documents,  it not only failed to live up to that commitment, 

but it kept the affidavit  of documents  delivered  by Miller and cancelled  the January  2011 

examinations  for discovery  because  the arbitration  agreement  was not finalized  at that time. 

Rockport  had full use of Miller's   affidavit  of documents  which was supposed  to be exchanged 

for its affidavit  of documents.  Foran  was at all of the teleconferences   arranging  for the January 

2011 examinations  and nothing  was said to me that Rockport  would  cancel the upcoming 

discovery  if an arbitration  agreement  had not been finalized. 

 
58.       No explanation  is offered  by Rockport  for not complying  with its commitment  to deliver 

its affidavit  of documents.  It has submitted in its factum why it should not be ordered to deliver 

its affidavit of documents and I will comment on that later when I deal with the Miller motions. 

 
59.      Rockport's commitment to deliver an affidavit of documents came out of discussions at 
the January 17, 2011 teleconference and no order was made by me in that regard. 

 
60.      I find that Rockport cancelled the examinations for discovery on January 26 and 27, 2011 

and that there were settlement discussions, which at the very least started in late January and 
early February 2011, and ended without an agreement in September 2011. Neither Gillespie nor 
Foran called me during the period of the settlement discussion to complain of a delay in the 
progress of the moving the arbitration forward. I find that the delay is not attributable to Miller.
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ALLEGATIONS   OF DELAY  FROM NOVEMBER   15,  2011 TO JANUARY   17, 2012 

 
61.       In this period  of two months  and two days from November   15, 2011 to January  17, 2012, 

Rockport  complains  that Miller  changed  his choice  of the person  whom he wished  to examine 

and this caused  a delay of two months. 

 
62.       Rockport  states that  Gillespie  agreed to examine  Hight as the representative   of Rockport 

and nearly  a month  later Gillespie  changed  his mind and requested  to examine  Bill Smith instead 

of Hight and,  as a result,  the discoveries  originally  scheduled  for mid-November   2011 were 

delayed to mid-January  2012 a full year after they had originally  been  scheduled  to proceed. 

 
63.       A teleconference   was held on September  23,  2011 with counsel  and a number  of matters 

were discussed.  Counsel  agreed  to discuss  setting dates for the examinations   for discovery  of 

Rockport  with Hight as its representative   and Miller to be held sometime  during the weeks  of 

November  7 or 14, 2011 and to advise me of the dates. Gillespie  advised  that he would  bring a 

motion  for summary judgment   and deliver  a motion  record  including  affidavits  in support  and 

submit them to Foran on September  30,  2011.   I  stated that I would prepare  a draft arbitration 

agreement  and I submitted  that draft to counsel  on September  26,  2011. 

 
64.       A teleconference   was held on October  7,  2011 at which the examination   for discovery 

dates were set for Hight  as the representative   of Rockport  on November   14,  2011 and for Miller 

on November   15, 2011.  Gillespie  also stated that the claim for share purchase  options  was going 

to be withdrawn  and the arbitration  would proceed  with the monetary  claim. 

 
65.        On October  18,  2011  Gillespie  sent an email to Foran that Miller wanted  to examine 

Smith and not Hight as the representative   of Rockport  on November   15,  2011.  Smith was then a 

resident  ofNew   Brunswick   and the discoveries  were delayed  to January  18 and  19,  2012 at 

which time they were held. 

 
66.       Hight  states in paragraphs  23 to 24 of his affidavit  sworn  on July  10,  2014 that he had a 

broader  management  role with Rockport  than Smith and Miller was aware of their different 

positions.  Miller states in paragraph  9 of his affidavit  sworn on July  18, 2013 that he believed 

that Smith was the ideal person  to examine  and explained  why he came to that conclusion. 

Rockport  agreed to produce  Smith. Miller  stated that when the examined  Smith he discovered 

that Smith was not properly  prepared  for the examination  and said that he would  bring a motion 

for a further  discovery. 

 
67.       People  do change  their  minds  and no evidence  was presented  to me on which  I would find 

that there was an improper  motive  in Miller  asking for Smith to be substituted  for Hight. 

Rockport  accepted  Miller's   request  and made the substitution.  I find that any delay caused by the 

change  in the person  to be examined  as the representative   of Rockport  was not motivated  by an 

improper  purpose  on the part of Miller  or attributable  to him.
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ALLEGATIONS   OF DELAY  FROM  MARCH  6, 2012 TO JUNE  24, 2013 

 
68.        In this period  of 15 months  and  18 days from March  6, 2012 to June 24, 2013, Rockport 

claims that Miller failed to comply  with his commitment  to deliver his notice  of motion  for a 

further discovery  and answers  to undertaking  on the examination  of Miller by certain  dates and 

this resulted  in a delay. 

 
69.         On March 6,  2012 a teleconference   was held with counsel  and it was decided  that the 

motion papers  for Miller's  motion  for a further  discovery  of Rockport  were to be delivered  on 

March  13, 2012 and his answers  to undertaking  no later than March  12,  2012.  The motion 

material  was delivered  to Foran  on or about July 31, 2013, about one year,  four months  and three 

weeks after the due date and the answers  to the undertakings  on discovery  were  delivered  on July 

12, 2013, about one year and four months  after the due date. No motion  was brought  for an 

extension  of time and Gillespie  proceeded  as if the timetable  which  was agreed  upon on March 

6,  2012 did not exist. 

 
70.       Rockport  complains  that Gillespie  failed to comply  with my order of March  6,  2012 

which required  answers  to undertakings   and delivery  of motion  material  for the delay and 

discovery  motions  by certain  dates. Rockport  submits that there was no action  by Miller  or his 

counsel to move this action  forward  from March  6,  2012 to June 24, 2013. 

 
71.       As I mentioned  above,  my report  on the March  6,  2012 teleconference   refers to the 

decisions  made and not to orders  made.  Foran may have taken the setting of the timetable  to be 

an order and it was not. Foran's   statement  at the teleconference   on January  17,  2011 that 

Rockport  would  deliver  an affidavit  of documents,  which  it failed to do,  was a breach  of a 

commitment  and not an order.  To me it makes no difference  whether  there is a breach  of a 

commitment.  The principle  is the same. 

 
72.       Rachel  Pieczonka,  an assistant  to Gillespie,   in paragraph  8  of her affidavit  stated that 

Gillespie  told her that his practice  was very busy during the first half of 2013,  and he was unable 

to work in earnest  on the arbitration  until May of 2013,  and then she specified  a number  actions 

he took,  including  serving  a request to admit. I find that the delay is inordinate  and Gillespie's 

explanation  that he was working  on other matters  is not acceptable. 

 
73.        Gillespie  agreed  to the delivery  times  in the March  6,  2012 teleconference   and if he could 

not meet them then he owed  an obligation  to notify Foran and me so we could  make a decision 

as to what we should  do. In my opinion,  in not doing so,  Gillespie  caused  a significant  delay and 

he breached  his obligation  to move the arbitration  forward.  Whether  his failure  to do so in this 

period  of a year and four months  constitutes  an abuse of the arbitration  process  sufficient  to deny 

Miller the right to have a hearing  on the merits  of his claim will be considered  later in these 

reasons. 

 
74.        Rockport's   failure to complain  about the delay of Miller  in not serving  the document  by 

the due dates does not excuse  the delay but it is a factor in considering  the relief to be given for 

that delay. That issue will be dealt with later in these reasons.



14  
 
 
 
 

MILLER  SUES ROCKPORT   ON PROMISSORY   NOTES  AND DIRECTOR'S    FEES 

 
75.        On January  31, 2012 Miller  sued Rockport  for a total of $25,662.98  for money  owing to 

him on two promissory  notes  and director's   fees. This litigation  was settled  on or about 

September  2012. The only reference  to this lawsuit  is in paragraph  7 of Pieczonka'  s affidavit 

where she stated that Gillespie  told her that Miller was forced to commence  this claim to secure 

funds to continue  to pursue  the arbitration. 

 
76.       There are no notes,  documents,  or any evidence  to support  the allegation  that Miller 

needed the money to carry on this lawsuit.  The claim for the $25,662.98  was settled  according  to 

Foran in July 2012 and according  to Pieczonka,   in the fall of 2012. Miller  swore two affidavits 

and there is no mention  in either of them of the lawsuit,  or his financial  state,  or the amount  of 

the settlement.  I am not satisfied  that there is sufficient  proof that Miller  commenced  the lawsuit 

in order to secure funds to continue  the arbitration,   but I  suspect  that it is conect. 

 
77.         In paragraph  12 of Pieczonka's   affidavit,  she stated that she had assisted  Gillespie  since 

the inception  of the file and Miller  had always  intended  to proceed  with the arbitration  and had 

confirmed  that intention  repeatedly.  No documents  in support  of that statement  such as notes, 

emails,  or budgets,  were produced  but based on all of the evidence  I have before  me,  I am 

satisfied  that Miller's   intention  was at all times to prosecute  his claim as quickly  as possible. 

 
78.         Foran did not complain  during that period  of delay, from March  2012 to July 2013, a 

period of about  16 months,  that Gillespie  had not contacted  him concerning  the arbitration 

agreement.  Rockport  could  have complained  to me of Gillespie's   failure  and asked for an order 

to stop the delay but no such complaint  was made.  I will comment  on this later in these reasons. 

 
FORAN  DECLARES  THAT  MILLER  LOST  HIS RIGHT  TO PROCEED 

 
79.       Miller's  request  to admit was served by email on Foran  on June 24,  2013 and Foran 

replied  and asked Gillespie  for an extension  of time to deliver his response.  Gillespie  did not 

answer  in time and Foran  on July 4, 2013 sent an email enclosing  his response  and stated that his 

response  was sent "without  prejudice  to our position  that your client has no right to continue  this 

proceeding  in any way as a result  of, among  other reasons,  his refusal  to comply  with the Order 

of the arbitrator." 
 

 

80.         In January  2011 Rockport  stated that its position  is that the arbitration  agreement  had to 

be concluded  before  the arbitration  could proceed  and that would  fall within  Foran's  reference  to 

"among  other reasons"  as set out in his July 4,  2013 email. 

 
81.       Miller decided  to go ahead  and serve his discovery  motion  papers  on July 31, 2013 and 

his motion  for summary judgment   on October  9, 2013. Rockport  knew at that time that Miller 

was proceeding  with the arbitration  but did not bring a motion  to dismiss  the arbitration  for delay 

or set aside the service  of the motion  papers  and the answers  to the undertakings.   Rockport  did 

bring its  motion  to dismiss  on July  11,   2014 slightly  more that a year after the July 4,  2014 email.
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82.       I find that the period  of 16 months'   delay subject to sharing that delay with Rockport, 

which will be commented  on later herein,  is attributable  to Miller. 

 
ALLEGATIONS   OF DELAY  FROM  JULY  31, 2013 TO OCTOBER  9, 2013 

 
83.       In this period  of two months  and nine days from July 31 to October  9, 2013, Rockport 

complains  that there was a delay in serving the summary judgment  motion  material.  The 

summary judgment  motion  was never brought  before  me. 

 
84.       Rockport  states in its factum that after Gillespie  delivered  his motion  material,  he 

indicated  that he would  be serving  summary judgment  motion  materials  shortly.  The summary 

judgment  papers  were served  three months  later on October  9, 2013.  There  is no evidence  that 

this delay in the preparation   or service  of the summary judgment  motion  papers  interfered  with 

the finalization  of the arbitration  agreement  or in any way obstructed  moving  this arbitration 

forward.  The delay is not attributable  to Miller. 

 
ALLEGATIONS   OF DELAY  FROM  OCTOBER  9, 2013 TO NOVEMBER   8, 2013 

 
85.       In this period  of one month,  Rockport  complains  that there was a delay attributable  to 

Miller in finalizing  the arbitration  agreement.  Rockport  states that Miller  did not participate  in a 

timely  fashion  in finalizing  the arbitration  agreement  and was responsible  for any delay caused 

by his actions or inaction.  Rockport  must identify  the times when Gillespie  and/or  Miller had to 

work on the arbitration  agreement  and did not and that failure produced  a delay in the progress  of 

the arbitration.  There were three parties  involved  with the drafting  of the arbitration  agreement 

namely  Rockport,  Miller  and ADR  Chambers. 

 
86.         Rockport  stated that there were six periods  in the October  9,  2013 to July 9,  2014 periods 

in which Miller  delayed  the finalizing  of the arbitration  agreement.  Rockport's   position  was that 

it would not proceed  with the arbitration  unless an arbitration  agreement  was finalized  and if 

Miller delayed that process,  Rockport  argues that he delayed  the arbitration. 

 
87.         The first period  complained   of is October  9, 2013 to November   8, 2013.  On October  9, 

2013,  Gillespie  served his notice  of motion  for summary judgment  and advised  Foran that he 

intended  to arrange  a call on October  11, 2013 with the arbitrator  to schedule  the motion  and he 

asked if Foran was available.  Gillespie  telephoned  ADR Chambers  on October  29,  2013 and 

spoke to my assistant,  Zack  Kozak,  to ask him to arrange  for a teleconference. 

 
88.       A teleconference   was held on November  8,  2013 and it was decided  that: 

 
(a) Gillespie  would  forthwith  make the changes  to the arbitration  agreement  and deliver it 

to Foran for his review  and once counsel  agreed  on the wording  they would  send it to me 

for my review  and changes.  Once the terms were settled, the agreement  would be signed 

by the Parties.
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(b) Foran would  consider  Gillespie's   request  for Rockport  to deliver  an affidavit  of 

documents  and to answer  the written  interrogatories.   He also stated that he would 

consider  a more  complete  reply to the Request  to Admit. 

 
( c) Gillespie  stated that he would  bring a discovery  motion  and a summary judgment 

motion  and wished  to set a date for these motions.   Foran  said that his instructions  were 

not to proceed  further  until the arbitration  agreement  was finalized.  I agreed  that the 

arbitration  agreement  had to be finalized  as soon as possible. 

 
(d) Foran stated that he wished  to cross-examine   Miller  on his affidavit  and would 

prepare  responding  material. 

 
(e) Foran stated that he had a two-week  trial starting  on November   12,  2013 but would 

give further  consideration   to the affidavit  of documents,  amending  the reply to the 

Request  to Admit,   setting  dates for the two motions,   and a possible  mediation. 

 
(f) A teleconference would be arranged for November 26, 2013 and counsel would 

attempt to finalize the terms of the arbitration agreement. I would review and provide any 

proposed changes no later than November 26, 2013. 

 
89.      Rockport's factum at paragraphs 28 to 31 provides particulars of Gillespie's involvement 

in the drafting of the arbitration agreement and the alleged delays. The particulars refer to dates 

between November 8, 2013 and April 9, 2014. 

 
90.      From the requests Gillespie made at the November 8,  2013 teleconference, which he 

initiated, Gillespie was focused on setting a date for his motion for summary judgment and his 

discovery motion. In addition he was concerned that Rockport had not delivered an affidavit of 

documents and there was no answer to the written interrogatories he delivered to Rockport. 

Foran made it clear that Rockport would not proceed with the arbitration until the arbitration 

agreement was signed and both counsel agreed to finalize the terms. 

 
91.      At the November 8,  2013 teleconference Foran advised, "that his instructions were that 

the arbitration agreement had to be finalized before proceeding further." I added, "I agree that 

the arbitration agreement has to be finalized as soon as possible". I agreed with Foran as to his 

position in finalizing the arbitration agreement as soon as possible but this should not be taken as 
agreeing with his position that the motion dates requested by Gillespie should not be set. 

 
92.        I did not set motion dates at the November 8,  2013 teleconference as requested by 

Gillespie because Foran said that he wished to cross-examine Miller on his affidavit and he 

would be preparing responding material. Foran then stated that it was premature to set dates at 

that time and I agreed. Rockport was in fact proceeding with the arbitration in responding to the 

motion for further discovery and wished to cross-examine Miller on his affidavit. The arbitration 

agreement was not finalized at this time and did not become finalized until July 2014. 

 
93.        Gillespie agreed, at the November 8,  2013 teleconference, that he would forthwith make 

the necessary chances to the arbitration agreement and deliver his draft to Foran and when both
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counsel agreed to the wording a copy would be forwarded to me for my review and changes if 

necessary. Once the terms were settled, the document would be presented to the parties for 

signature. 

 
94.      Rockport's instruction to Foran that Rockport would not proceed further until the 

arbitration agreement was finalized is a delay caused by Rockport in the arbitration; I could see 

why Rockport would take this position but I could also see why it might work in tandem in 

moving the arbitration forward as it previously did in holding the examination for discovery in 

January 2012. 

 
95.      Gillespie was proceeding in moving the arbitration forward in this period by serving his 

motion for summary judgment and arranging for the conference call on November 8, 2013. The 

delay in this period is not attributable to Miller. 

 
ALLEGATIONS OF DELAY FROM NOVEMBER 8, 2013 TO JANUARY 9, 2014 

 
96.      In this period of two months from November 8, 2013 to January 9, 2014 Rockport 
complains of a delay in finalizing the arbitration agreement for the purposes of subsection 27(4). 

 
97.      Rockport alleges that Gillespie failed to send a revised arbitration agreement on the date 

promised, failed to include a list of issues in the arbitration agreement, and failed to provide 

comments for a period of three weeks. 

 
98.      On November 25, 2013, I sent an email to counsel advising that I had not received a copy 

of the draft arbitration agreement and assumed counsel had not agreed on the terms. I attached to 

my email a precedent form from ADR Chambers and proposed a meeting at an early date to 

attempt to finalize the terms of the agreement. Gillespie did not attend on the November 26, 2013 

teleconference which he missed as he said that he had not properly diarized it. 

 
99.      There were emails exchanged between counsel between December 2 and 3, 2013 in 

connection with the arbitration agreement and on December 4, 2013 I emailed counsel my 

comments on the arbitration agreement. I followed up with emails to counsel and Foran replied 

on December 9, 2013 that he was still waiting for a list of issues set out in the arbitration 

agreement. On December 12, 2013 Gillespie sent an email with a revised arbitration agreement 

stated to be in accordance with my suggestions except for the issues section. I replied on that day 

with my comments and on December 26, 2013 I sent counsel a precedent arbitration agreement 

from ADR Chambers and suggested that January 10 be the next teleconference date. 

 
100.    There was an exchange of emails among Gillespie, Foran and me in December 2013 
concerning changes to the arbitration agreement including an issues list. Gillespie sent his issues 
list by email dated January 9, 2014. 

 
101.    Gillespie in this period of time from November 8, 2013 to January 9, 2014 does appear to 

me to be actively engaged in drafting his issues list as I suggested. There was a delay of one 

month in this period by Gillespie which constitutes a delay attributable to Miller.
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ALLEGATIONS   OF DELAY  FROM  JANUARY  9, 2014 TO JULY  9, 2014 
 

 

102.     In this period  of six months  from January  9, 2014 to July 9, 2014 Rockport  complains 

that  there was a delay in finalizing  the arbitration  agreement  and that this delay is attributable  to 

Miller. 

 
103.     I will now deal with the efforts to finalize  the arbitration  agreement  in the period  from 

January  9, 2014 to July 9, 2014. This period  is broken up into six parts as shown  in Schedule 

"A". 

 
104.    During this period I had to send emails to Gillespie to get him to respond to provide me 

with information and deliver his motion material in a timely fashion. At one point I had 

threatened to close my file and deliver my account unless he responded by a certain date. 

Gillespie sent me an email dated December 12, 2013 attached to which was a revised arbitration 

agreement which he stated to be in accordance with my suggestions except that it did not have a 

section which detailed the issues to be decided in the arbitration. He wrote that he left the 

determination of the issues to the pleadings. 

 
105.    Foran submitted a revised arbitration agreement on December 19, 2013 with an issues 

section. Gillespie then sent his revised arbitration list, on January 9, 2014 to Foran with a 

proposed issues section and Katherine Montpetit (Montpetit), Foran's associate counsel, sent 

Gillespie a revised version of the arbitration agreement on January 10, 2014. 

 
106.    I followed up with an email to counsel on January 16, 2014 and asked Gillespie to send 

me a status report on the arbitration agreement and the schedule for the discovery motion. I again 

followed up on January 20, 2014 and Foran on that date stated that he and Gillespie had spoken 

and he sent Gillespie his revision on January 10, 2014 and had not heard from him. 

 
107.    There was an exchange of emails in January, February, April, May, and June 2014 when 

the wording of the arbitration agreement was accepted by counsel and me. The last signature was 

put on in July 2014. 

 
108.    I sent Gillespie an email on January 16, 2014 to provide me with a status report on the 

progress made in finalizing the arbitration agreement and schedule for the discovery motion. I 

also mentioned that if either counsel is of the view that very little progress is being made to 

advise me and we would have a conference call to discuss moving this arbitration on at a much 

faster pace. 

 
109.    Foran replied to my January 16 email and said that he and Gillespie spoke on the 

telephone on January 9, 2014. At that time they discussed the outstanding issues concerning the 

arbitration agreement and the discovery motion. Following that telephone call the draft 

arbitration agreement was revised and emailed to Gillespie for approval on January 10, 2013. 

Since that time Foran had not heard from him. 

 
110.    I emailed Gillespie on January 20, 2014 and asked him to advise me as to whether the 
arbitration agreement was acceptable, and if not, to tell me why. I also asked him to speak to
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Foran about the discovery motion schedule. I followed up with Gillespie by email on January 27, 
2014 and January 30, 2014 telling him that I would close my file on February 3,  2014 unless I 

heard from him. 

 
111.    Gillespie, by email on February 3, 2014 advised me that his client wished to proceed with 
the arbitration and would follow up with Foran and me the following day concerning the status 

of the arbitration agreement. Gillespie, by email on February 5, advised that he expected to 

receive instruction on that day and would advise shortly. On April 9, 2014 Gillespie provided 

Foran with a revised list of issues, almost two months after his email stating that he would advise 

us shortly. 

 
112.    A teleconference was held on May 5, 2014 where several issues were discussed. The 

amended arbitration agreement would be forwarded by Foran to Gillespie on May 6, 2014 and 

Gillespie would advise Foran on May 7, 2014 if the wording was acceptable. If acceptable, a 

copy of the agreement would be forwarded to me for my comment by May 12,  2014. 

 
113.    Foran advised that no further action would be taken in this arbitration until the arbitration 

agreement was signed by all of the parties and that he was preparing a motion to dismiss the 

arbitration for delay.  Counsel would prepare a timetable for the delivery of the motion material 

and dates for cross-examination on any affidavits filed with respect to these motions. A 

teleconference was scheduled for May 12, 2014. 

 
114.    The revised version of the arbitration agreement was delivered on May 6. On May 8, 

2014 I emailed Gillespie and asked him to send me his revised agreement and he did on May 9, 

2014. 

 
115.    I forwarded my revised agreement to counsel and Foran provided comments by email 

dated May 15,  2014. By email dated May 20, 2014 to counsel, I advised that a teleconference 

would be held on May 23, 2014 unless it is inconvenient for Gillespie. I asked him to be more 

responsive to emails if he wished to move this matter along. 

 
116.    I emailed Gillespie on May 23, 2014 advising him that Foran and I were on the 

conference call but he was not and asked him to explain why. I also asked him to send his 

changes to the arbitration agreement to Foran. I again emailed Gillespie on June 3,  2014 and 

pointed out that he had the arbitration agreement for one month and did not propose any changes. 

I told him that I would proceed with the arbitration on the basis of the revised arbitration 

agreement unless he advised me and Foran of the specific changes he proposed. I also proposed a 
teleconference for June 11,  2014. 

 
117.    I heard from Foran as to his availability for June 11, 2014. I emailed counsel on June 3, 

2014 and proposed to set June 11,  2014 as the next date for a teleconference. I also pointed out 

that Gillespie failed to attend two conference calls and his failure to give advance notice to Foran 

and me caused unnecessary extra work and again, I asked him to respond and explain why. In 

addition I also questioned his client's  intention in proceeding with this matter and pointed out 

that if there was no intention to proceed that costs may be ordered against Miller and him.
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118.       Gillespie  emailed  me on June 4, 2014 confirming  that Miller  intended  to proceed  with the 

arbitration.   He said that he was out of office due to an illness  and had just  returned  briefly the 

afternoon  of June 4,  2014. He apologized  for any inconvenience   he caused  and said that he was 

available  for the call on June  11, 2014.  This was almost one month  after his last contact. 

 
119.     A teleconference   was held on June  11, 2014 to discuss the motion  records  and signing of 

the arbitration  agreement.  On June  13, 2014 I emailed  counsel  and ordered  that the timetable 

prepared  by Foran  for the motions  be followed.  I reviewed  the arbitration  agreement  and signed 

it on June  13, 2014,  Foran provided  a copy signed by him on June 23,  2014 and Gillespie 

provided  a copy signed by him on July 9,  2014. 

 
120.     The time period  from January  9, 2014 to July 9,  2014 is broken  up into four periods, 

which total about four month  and three weeks.  Gillespie  did not on several  occasions  reply to my 

emails in a timely  manner  and on one occasion  I had to advise him that I would  close my file and 

render my account  if he did not reply,  and he did reply. Gillespie  had a draft of the arbitration 

agreement  in his possession  for a month  and did not reply to me on its status. 

 
121.     Taking  this period  as a whole  and reviewing  Gillespie's   acts and more particularly  his 

inaction,   I find that the delays during  this period  are about four months  and two weeks,   and are 

attributable  to Miller. 

 
ALLEGATIONS   OF DELAY  FROM  JULY  18, 2014 TO AUGUST  5, 2014 

 

 

122.       Rockport  complains  that there  was a delay of about  18 days by Miller  in delivering  his 

motion  material  responding  to Rockport's   motion  to dismiss  and his reply to Rockport's 

response  to Miller's   motion  for further  discovery  as set out in an agreed  timetable. 

 
123.     The material  on the delay motion  was delivered  by Foran  as ordered  but the responding 

material  by Gillespie  was not delivered  on July  18,  2014 as ordered.  I ordered  on July 22,  2014 

that if those materials  were not delivered  by July 25, 2014, the motion  record  would  be closed. 

 
124.       On July 28,  2014 Gillespie  emailed  me that he had just received  my email and the motion 

material  from Foran  on July  11,   2014.  He stated that he was away from his office and due to 

problems  with his computer  system  he failed to deliver his material  and asked for an extension  to 

August  5, 2014. Foran in his email  of July 29,  2014 stated that he would  not oppose  the 

extension  if his new timetable,   which  was attached  to his email, was accepted  and the dates were 

marked peremptory. 
 

 

125.       These conditions  were  accepted  by Gillespie  in his email of July 30, 2014 and he 

extended  his sincere  thanks  to Foran  for his courtesy.  On July 30, 2014,  I ordered  that the request 

for an extension  was granted  on consent  subject to the conditions  set out in Foran's  email of July 

29,  2014. Gillespie  delivered  responding  affidavits  of Miller and Pieczonka  to the delay motion 

to Foran on August  5,   2014,  which  was the due date. 

 
126.     Gillespie  had the timetable  in his possession  and it stated that his motion  material  was 

due on July  18,  2013.   Gillespie  stated that he was absent from his office the prior week  and his
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computer  system failed and he should be excused.  In my opinion  he should have communicated 

his problem  and to Foran and to me. I find that the delay of three weeks  is attributable  to Miller. 

 
ALLEGATIONS   OF DELAY  FROM  SEPTEMBER  26, 2014 TO JANUARY   12, 2015 

 
127.       Rockport  complains  that there was a delay of three months  and  16 days in the period from  

September  26,  2014 to January  12, 2015 resulting  from Gillespie's    failing  to set dates for holding  

cross-examinations   on affidavits  which resulted  in the rescheduling   of the hearing  date for the 

two  motions  and the cancellation  of Campbell's   date for cross-examination   on account of illness  

and Gillespie's   general  unresponsiveness. 

 
128.     The timetable  marked  peremptory  for the hearing  date of October  31, 2014 set out that 

cross-examinations   were to be held on the week of September  22, 2014.  Foran tried to contact 

Gillespie  to arrange  for cross-examinations    on the affidavits  but to no avail and Foran had to 

serve notices of cross-examinations    for Miller  and Pieczonka  on September  26,  2014.  Gillespie 

responded  on September  24 and asked for Rockport's    witnesses  to be available  on September  26, 

2014. 
 

 

129.     Due to the short notice  Rockport's   witnesses  were not available  and at Gillespie's   request 

all four cross-examinations   were adjourned  to October  2,  2014 and the motion  date was 

adjourned  from October  31,   2014 to November  7, 2014.  The dates on the timetable  which  I 

ordered to be peremptory  were  changed  by Foran and Gillespie  and I was not involved  in the 

change to my order. 

 
130.     On October  2, 2014,  Gillespie  stated that he was ill and Foran agreed to adjourn the 

cross-examinations. Gillespie did not respond to the emails from Foran as to new dates and I 

intervened. An agreement was reached that the new date for the cross-examination was 

November 5, 2014 and the hearing date was adjourned to December 12,  2014. 

 
131.    Foran concluded his cross-examinations on November 5, 2014 but Gillespie did not 

cross-examine at that time because of a prior commitment. I ordered that Rockport's  witnesses 

were to be cross-examined on November 27,  2014. Gillespie only cross-examined Ken Hight on 

November 27, 2014,  and the cross-examination of Rockport's other witness, Kimberly 

Campbell, a clerk at WeirFoulds LLP, was rescheduled to the afternoon of December 8, 2014. 

As a result of the rescheduling of the examination dates the motion's hearing date was adjourned 
to January 9, 2015. At the request of Foran, the motion hearing date was adjourned to January 
12,  2015. 

 
132.    It is obvious that all four witnesses could not be examined on the same day but Gillespie 

asked for Rockport's witnesses to be available on the same day that Foran was going to examine 

Miller's  witnesses. Gillespie thought he probably had to do that because of the order that the 

cross-examinations were to be on September 22,  2014. This problem would not have occurred if 

Gillespie had responded to Foran about the dates and had not made a prior commitment on the 

date he was examining Campbell in the afternoon but he did not and the delay arose.
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133.     The delay in rescheduling   the hearing  date for the motions  from October  31,  2014 to 

January  9,  2015,  for a delay  of two month  and nine days,  and from January  12,  2015 to January 

22, 2015, a period  of 10 days,  for a total of about two months  and three weeks,  is attributable  to 

Miller. 

 
ALLEGATIONS   OF DELAY  FROM  JANUARY   12,  2015 TO JANUARY  23, 2015 

 

 

134.     I ordered  that the delivery  of the Rockport  factum  on the delay motion  and the Miller 

factum on the motion  for further  discovery  was December  12, 2014.  Foran delivered  Rockport's 

factum on the due date but Gillespie  did not deliver  Miller's  factum  and did not explain  why. 

 
135.     Gillespie  was to deliver  his factum responding  to Rockport's   delay motion  on December 

19, 2014 but he did not and also failed to contact Foran before the due date and explain  his 

failure to deliver.  I emailed  Gillespie  on December  21,  2014 and stated that I assumed  that since 

he had not submitted  his factum  that he was not going to appear  on his motion  and I would have 

to dismiss  it with costs unless  I heard  from him by December  23,  2014. 

 
136.     Gillespie  responded  by email on December  23,  2014 and apologized  for his delayed 

response.  He said he was overwhelmed   with multiple  matters  which had come due over the last 

two weeks.  He again repeated  that his client had every intention  of proceeding  on both motions 

and his delayed  delivery  had nothing  to do with his client who had invested  much  in reaching 

this stage of the proceeding.   He stated that he would  deliver both facta on December  29, 2014. 

 
137.     Gillespie  did not deliver  on his undertaking.  I wrote to him on December  29,  2015 and I 

told him that the hearing  on both motions  would  go ahead on January  12, 2015 and I saw no 

reason why the discovery  motion  should not be dismissed. 

 
138.     On January  2,  2015 I emailed  counsel  to hold a teleconference   call with suggested  dates 

and times.  The purpose  was to establish  a venue for the motion  hearings  and for Gillespie  to 

explain why he did not deliver  his factum.  Foran responded  and the call was scheduled  for 

January  6, 2015 at 10 a.m. On January  2, 2015 I emailed  counsel  to find out if the time was not 

convenient.  Foran responded  and Gillespie  did not. 

 
139.     The teleconference   on January  6,  2015 went ahead without  Gillespie  and the venue was 

chosen to be the offices  of WeirFoulds  LLP. The hearing  would  commence  at 10 a.m. on 

Monday,  January  12,  2015.  On January  6,  2015, I emailed  counsel  to advise  of the place for the 

hearing  of the motions.  I also reminded  Gillespie  that I had received  no material  from him on the 

motions. 

 
140.      On January  9, 2015  Gillespie  sent an email to Foran, Montpetit,  and me, stating that he 

was ill and out of the office  which  made it quite impossible  for him to respond  properly  until 

now. He apologized  for not being on the January  6,  2015 teleconference   but he was unaware  of it 

until he read the string of emails  late on January  8. He stated that he was prepared  to argue the 

motions  on January  12, 2015 but requested  a teleconference   to address  outstanding  preliminary 

matters  if we were to proceed.  He also stated that Miller's  material  would  arrive at my home 

latter on January  9. No material  was delivered  to me on that date.
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141.     I responded  on January  9, 2015 that it was too late for a conference  call and stated that I 

would be at Foran's  office  on January  12, 2015, and suggested  that Gillespie  be there and have 

his factum. I also stated that I needed  more detail on his illness, whether  he was hospitalized, 

whether  he needed  further treatment,  and if he had a doctor's  letter. I also told him that I did not 

know why he found it impossible  to respond  before now. 

 
142.     When the hearing  started  on January  12, 2015 at 9:30 a.m. Gillespie  appeared  and 

delivered  his factum.  He did not appear  well and was perspiring.  I questioned  him as to his 

health and if he had recovered  from his illness. He said that had not slept but he was prepared to 

make submissions  if required.  He said that he had not consulted  a doctor  and gave no further 

details as to his illness.  He apologized  for any inconvenience   he caused  and promised  that it 

would not happen  again. 

 
143.     I was concerned  that Gillespie  was not fit to properly  make his submissions  and after 

hearing  from both counsel  I granted  an adjournment.  Another  factor in granting  the adjournment 

was that Foran should be given  a reasonable  time to respond  to the factum  delivered  on January 

12.2015 

 
144.     I adjourned  both motions  to commence  on January  22, 2015 and Miller  was ordered to 

pay Rockport's   costs thrown  away fixed at $5,000 payable  to WeirFoulds  LLP on or before 

January  19, 2015. I also permitted  Gillespie  to reorganize  and refresh his material  provided  it 

was delivered  by January  15, 2015 and Foran had the right to submit  a response. 

 
145.     Gillespie  appeared  on January  22, 2015 and delivered  his updated  factum  and appeared  to 

be fit to make his submissions.   Foran had put in further responding  material.  Counsel  made their 

submission  on January  22, 2015 from 9:30 a.m. to 6:30 p.m. and submissions  continued  the next 

day from 9:30 a.m. to 2:30 p.m. 

 
146.     Gillespie,  during  his submissions,  advised  that he had personally  paid the $5,000 and not 

his client. He again apologized  and said that any delay was entirely  his fault and not that of 

Miller,  and that it would  not happen  again. 

147.     The 10-day delay from January  12, 2015 to January  22, 2015 is not attributable  to Miller. 

SUMMARY  OF THE TIME  PERIODS  AND ALLEGATIONS   OF DELAY  IN 

ROCK.PORT'S  FACTUM 

 
148.     I have reviewed  the acts of Miller  and Gillespie  complained  of by Rockport  in the body 

of this decision.  Schedule  "A"  is a copy of a chart in the Rockport's   factum  which  lists the 

details of its complaints.  I have  set out my findings  on the  14 time periods  in Schedule  "A" 

which Rockport  alleges  to be the responsibility   of Gillespie  with no allowance  for sharing the 

responsibility  for the delay by the Respondent  which will be commented  on later in my reasons. 

My calculation  is set out below:
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1. The first three time periods  from June 21,  2010 to January  17,  2012 can be found at 

pages 7 to 12 of these reasons.  The allegation  of the delay in the three time periods 

amount to about  14 months.  The delay is not attributable  to Miller. 

 
2. The fourth time period  from March 6, 2012 to June 24, 2013 is considered  at pages  13 

to 15 and the time delay  in that period  is about  16 months,  and is attributable  to Miller. 

 
3.  The fifth time period  from July 31,  2013 to October  9,  2013 is considered  at pages  15 

to 17 and the sixth time period  from October  9,  2013 to November   8,  2013 is considered 

at pages  15 to 17 for a total of about three months.  These delays  are not attributable  to 

Miller. 

 
4. The seventh  time period  from November  8,  2013 to January  9,  2014 is considered  at 

pages  17 to 18 and the delay time of about one month  is attributable  to Miller. 

 
5. The eighth time period  to the eleventh  time period  from January  9,  2014 to July 9, 

2014 is considered  at pages  18 to 20 and I find that during this period,  two months  and 

two weeks  is attributable  to Miller. 

 
6. The twelfth  time period  from July  18,  2014 to August  5,  2014 is considered  at pages 

20-21 and I find that the delay time of about three weeks  is attributable  to Miller. 

 
7. The thirteenth  period  from September  26,  2014 to January  12,  2015 is considered  at 

pages 21 to 22 and I find that the delay time of two months  and three weeks  is 

attributable  to Miller. 

 
8. The fourteenth  period  from January  12,  2015 to January  22,  2015  is considered  at 

pages 22-23 and I find that the delay time of 10 days is not attributable  to Miller. 

 
9. I find that the delay attributable  to Miller  is about two years without  considering  any 

sharing of responsible  attributable  to Rockport  which will be considered  latter. The delay 

time calculated  by Foran  attributable  to Miller is three years and six months.  Gillespie  did 

not calculate  the delay time. 

 
DO SETTLEMENT   DISCUSSIONS   CONSTITUTE   A DELAY? 

 
149.     In my opinion  a delay  is one where there is an inordinate  delay and not a usual incident 

that arises in most litigation  cases. If there are settlement  discussions  between  the parties  then 

one of the parties  should  not be able to complain  that a delay was caused  by the other party to 

discuss  settlement  unless  the complaining  party makes  know to the other party that if the 

discussion  do not lead to a settlement  there will be a complain  of delay.  Not likely to get many 

settlement  discussions  under those  circumstances. 

 
150.      Rockport  submits  that settlement  discussions  are not generally  accepted  to be sufficient 

justification  for delay,  especially  where Miller  can point to no evidence  that Rockport  favoured
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exploring  settlement  over expeditious  proceedings.   I do know how Miller  could know what 

Rockport  favoured  unless  he was told that and there is no evidence  that was told. 

 
151.     Rockport  cites Leonard v.  Canada, 2004 CarswellNat 3684. That case is a Federal Court 

case and the appellant Leonard was served with a notice of status review to show cause why the 

application should not be dismissed for delay. The sole reason for the delay was that the parties 

engaged in settlement discussions. The appellant requested a stay of the proceeding for a further 

six months to allow for settlement discussions to continue. 

 
152.    The court denied the stay and dismissed the application for delay. Written representations 

and an affidavit in support were filed by the respondent to the effect that the settlement 

discussions where sporadic. The court found that the respondent did not give any indication that 

it favoured settlement discussions over expeditious proceedings and in fact the correspondence 

demonstrated the opposite. The court also found that there was no reasonable prospect for 

settlement. 

 
153.    In the case before me, there were settlement discussions in 2011 for a period of about 

eight months which were started probably in February 2011 and neither of the parties took any 

steps to proceed with the arbitration while the talks were on going. When it appeared that 

settlement could not be attained, Gillespie called on September 19, 2011 to arrange for a 

teleconference which took place on September 23, 2011. There is no statement in the two 

affidavits filed by Rockport to indicate to me that Rockport favoured expeditious proceedings 

over settlement. Also there is no evidence that it did favour expeditious proceedings over 

settlement. 

 
154.    The January 2011 examinations for discovery were cancelled because there was no 

arbitration agreement which Rockport insisted it required before proceeding with the arbitration. 

In my view Rockport was not at this time thinking of expediting the arbitration and I find that 

there was no delay on the part of Gillespie or Miller of which Rockport could complain. 

 
IF THE RESPONDENT DOES NOT SEEK DIRECTION TO STOP A DELAY CAUSED BY 
THE COMPLAINANT, HOW DOES THAT AFFECT THE RESPONDENT? 

 
15 5.      Gillespie served a notice of motion for further discoveries and answers to undertakings 

one year and four months beyond the time limits agreed to by the parties in March 6,  2012. The 

explanation given by Gillespie was that he was too busy on other matters. This explanation may 

be acceptable in a case where the delay is minor but not in this case where the delay was for one 

year and four months and no request was made for an extension of time. 

 
156.    However, during this time, Rockport could have reduced the time of the delay by 

complaining and I could have intervened. A possibility was that I might make a peremptory 

order to the effect that if the motion for a further discovery was not delivered by a certain date 

that motion would not be considered and if the answers to the undertaking were not delivered by 

a certain date the defence would be struck out. Rockport decided not to seek directions to end the 

delay and although it did not consent to the delay, it did nothing to stop it. In my view that has
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some bearing  on whether  the death penalty  should be decreed  on this arbitration  or something 

less severe. 

 
157.     The British  Columbia  Appeal  Court in Premium Brands v.  Turner Distribution, 2011 

BCCA 75 (CanLII) decided that there was no inherent power in an arbitrator to dismiss an action 

for delay. In reviewing the differences between an arbitration and a court proceeding, the court 

considered the judgment of the House of Lords in Bremer Vulkan v.  South India,  [1981] 1    All. 

E.R. 289. Lord Diplock, who wrote the reasons for the majority, considered the question of who 

is responsible for moving the arbitral proceeding along in a timely fashion. 

 
15 8.    He stated that the submission of a defendant to a court proceeding is compulsory if he 

wants to resist the claim. In that process there is no contractual relationship between the parties 

as the rules of the court are imposed on them. In arbitration the submission of a dispute to 

arbitration is purely voluntary by both parties. 

 
159.    Lord Diplock states that if the agreement between the parties is to proceed with 

reasonable dispatch, each party is obliged to co-operate with the other to keep the arbitration 

moving, whether he is claimant or respondent. He also stated that both parties are under a mutual 

obligation to one another to join in applying to the arbitrator for appropriate directions to put an 

end to the delay. In this case, the Ontario Rules of Civil Procedure apply by virtue of the 

arbitration agreement. Rule 1.04(1) provides that, "These rules shall be liberally construed to 

secure the just most expeditious and least expensive determination of every civil proceeding on 

its merits." 

 
160.      Rule 1. 04(1) applies to this proceeding, and the goal of achieving the just, most 

expeditious and least expensive determination in this arbitration is the obligation of both parties. 

I adopt the principle espoused by Lord Diplock that if there is a delay, it is incumbent on the 

party who wishes to complain of a delay to apply for directions to the arbitrator to put an end to 

the delay. A party who can apply to the arbitrator to end a delay and does not do so in my view 

shares some responsibility for that delay from the time that party should have applied for 

directions. 

 
161.    Bremer Vulkan argued, as Rockport did in this arbitration, that applying to the arbitrator 

would not be effectual as there were no sanctions that could be imposed for failure to comply 

with the arbitrator's directions. Lord Diplock did not accept that the arbitrator would be wholly 

impotent if his order was defied. If the arbitrator gave directions, and if they were not followed 

by the claimant, a sanction could be imposed by the arbitrator. Bremer Vulkan did not make any 

effort to ask for directions and Lord Diplock stated, "Respondents in private arbitrations are not 

entitled to let sleeping dogs lie and then complain that they did not bark." 

 
162.      In my view the absence of complaints during a period of inordinate delay removes the 

right of the person who can complain about that delay from the time that the complaint should 

have been made.
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DOES  SUBSECTION   27(4) APPLY  TO THE MOTION  TO DISMISS  THIS ARBITRATION? 

 
163.     There was no written  arbitration  agreement  at the time I was appointed  as the arbitrator  of 

this dispute.  I proceeded  on the basis that I was appointed  to act as a single arbitrator  in 

accordance  with the Arbitration Act, 1991, S.O. 1991, c.17  as amended. The arbitration 
agreement was finalized in July 2014 and the law applicable to this arbitration is set out in 
paragraph 16 and 17 of the arbitration agreement as follows: 

 
16.  This arbitration shall be conducted in accordance with the Ontario Rules of Civil 

Procedure and laws of the Province of Ontario and Canada which laws shall be the 

governing laws of this arbitration. The arbitrator shall be guided by the rules of evidence 

in force in Ontario but not bound by those rules. 

 
17.  This arbitration will be governed by the laws of Ontario, including the Arbitration 

Act, S.O 1991, c. 17, as amended. No agreement which is in contravention of applicable 

Ontario legislation shall be of any force or effect. 

 
164.    The arbitration agreement provides that the law which governs this arbitration is the laws 

of Ontario, including the Arbitration Act,  1991. In my opinion the Rules of Civil Procedure also 

apply in circumstances where the arbitration procedure lends itself to those rules. In a private 

arbitration system there are no clerks who receive documents and house them and no rules that 

provide consequence for delay in filing papers. The applicability of the Rules of Civil Procedure 

to a process in arbitration will depend upon the nature of the process. 

 
165.    Rule 24.01 states that a defendant who is not in default can bring a motion to dismiss. 

The default in Rule 24.01 is specified to be a default in serving a statement of claim within the 

prescribed time and noting a defendant in default. The default under that rule does not deal with 

how long it should take the parties to agree to an arbitration agreement. Rule 48.14(13) deals 

with a status court hearing and there is no status court to deal with the failure to set an action 

down for trial or any system for the filing of court documents or the control of that system in this 
arbitration. 

 
166.     The tests to be applied under Rules 24.01 and 48.14(3) are distinct from one another. 

Rule 24.01 allows a defendant who is not in default under the rules to move to dismiss. Rule 
48.14 is designed to control the pace of litigation and it does deal with time limits to set an action 
down to trial. Those requirements are monitored by the registrar who has the power to dismiss if 
the time limits are not observed. The onus is on the plaintiff to appear in status court to show 
cause why the dismissal is not fair in the circumstances. 

 
167.    In my opinion Rules 24.01 and 48.14(13) do not apply to Rockport's motion to dismiss. 

Under Rule 24.01  there has to be a default in the procedures listed in that rule and those 

procedural requirements such as noting pleadings closed are not part of the procedural 

requirement of this arbitration. Also, subsection 27(4) conflicts with Rule 24.01 in that the 

default requirement is not in subsection 27(4) and the options open to the arbitrator in lieu of 

dismissal are not found in Rule 24.01. Rule 48.14 does not apply as the system in that rule
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requires  a registrar  and a status court which  is not part of the arbitration  procedural  system  in this 

case. 

 
168.     The arbitration  agreement  requires  that the law of Ontario  applies  and in my view that 

means the motion  to dismiss  is governed  by subsection  27(4). In the case of a delay by the party 

who commenced the arbitration, the arbitral tribunal may make an award dismissing the claim or 

give directions for the speedy determination of the arbitration and may impose conditions on its 

decision. 

 
169.    Although rules 24.01 and 48.14(13) do not apply in this arbitration, court decisions on 

dismissing an action for delay under those rules can be used as a guide to determine the test 

under subsection 27(4). There is no case law that counsel or I found which establishes the test 

under subsection 27(4) to guide me in deciding this dismissal motion. 

 
WHAT IS THE TEST TO DETERMINE A DISMISSAL UNDER RULE 24.0l(l)(c) AND 

RULE 48.14(13)? 

 
170.    In Woodheath Developments Inc v.  Goldman, (2001), 56 OR (3d) 658 (Master), the delay 

in setting the action down for trial was 12 years after the cause of arose and 10 years after the 

action was commenced. A motion was made under Rule 24.0l(l)(c), which provides that a 

defendant who is not in default under the rules may move to have the action dismissed if the 

plaintiff has failed to serve a statement of claim within the prescribed time, to note a defendant in 

default in certain circumstances, to set an action down for trial within six months after the close 
of pleadings, and to move to restore to a trial list an action struck off that list within 3 0 days after 

it was struck off. 

 
171.    Master Dash in Woodheath followed a decision of the Ontario Court of Appeal in 

Clairmonte v.  Canadian Imperial Bank of Commerce, (1970) 3  O.R. 97 (CA) which adopted a 

principle in an English Court of Appeal case which stated that an action should not be dismissed 

for delay, unless the court is satisfied either that the default is intentional and contumelious, or 

that the inexcusable delay for which the plaintiff or his lawyers have been responsible has been 

such as to give rise to a substantial risk that a fair trial of the issues in the litigation will not be 

possible at the earliest date at which, as a result of the delay, the action would come to trial if it 

were allowed to continue. 

 
172.    Master Dash said that in this case, "there is no allegation that the delay has been 

intentional and contumelious (in the sense of being contemptible), the motion falls to be 
decided on the basis of whether the delay is excusable (i.e. that no justifiable excuse is given for 
the inordinate delay) and whether the prejudice from the delay that there is a substantial risk a 

fair trial might not now be possible." In the case before me I have to decide whether there is an 

allegation that the delay was intentional and contumelious. 

 
173.    The appeal from the decision of Master Dash was dismissed and is reported at 2003 O.J. 
3440. Mr. Justice Then at paragraph 8 commented that"  ...    it appears clear that a defendant may 
run a risk by sitting idly by, such inaction does not automatically preclude him from succeeding 
on a motion to dismiss the action for delay; it depends as the Chief Justice has pointed out on the
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circumstances  of the case."  In that case Then J. found that the Master did not make any palpable 

error in law in failing to take into account the inaction of the defendant as that failure would not 

affect the result in the circumstances of that case. I have to decide if there was inaction by 

Rockport in failing to complain of the delays in this arbitration and if that would have affected 

the delay. 

 
174.    Miller relies on the case of MDM Plastics Limited v.  Vincor International Inc.,  2013 
ONSC 710 (Div Ct) which is similar in the type and length of the delay found in this arbitration. 

 
175.    In the MDM case the registrar dismissed the action after three years had elapsed 

following the issuance of the Statement of Claim. The action was first dismissed by the registrar 

on July 13, 2011 under Rule 48.14(4). The registrar's order was set aside by Master Sproat on 

consent with the proviso that the registrar issues a fresh status notice. On September 12, 2011, 

counsel for the defendant received the second status notice but counsel for the plaintiff did not 

receive that document. The action was dismissed by the registrar on December 21,  2011 for the 

second time and the defendant did not consent to having the dismissal set aside. 

 
176.     The court reviewed the history of the litigation which bears some similarity to the history 

of this arbitration. For example, on April 7,  2009, the defendant counsel wrote asking for 

particulars and, not having received a reply, followed up with correspondence on four occasions 

making the same request. On March 4, 2010, 11 months later, the plaintiff provided particulars. 

 
1 77.    Posting security for costs was first raised by counsel for the defendant on May 21, 2009 

and followed up with three emails. On October 21, 2009 counsel for the plaintiff responded and 

said that he and his client planned to meet tomorrow and he would respond thereafter. Two 

months later from the October date and five months after the first demand, counsel for the 

plaintiff advised that $10,000 was being held as security. 

 
178.    There were further email exchanges between counsel up to May 26, 2010 and after that 

date up to June 7, 2011,  a period of about one year and two weeks, there was no contact between 

counsel. On June 7, 2011, two weeks prior to the expiry of the 90-day period, counsel for the 

plaintiff advised that their client wished to resume the prosecution of the action that had been 

stalled pending instruction regarding the security for cost issue. In the ensuing weeks there was 

an email exchange where counsel for the plaintiff indicated a desire to settle and counsel for the 

defendant said that they would respond the following week. That exchange took place on July 
31,  2011 and on that day the registrar dismissed the action for the first time. 

 
179.     In December 2011 counsel for the plaintiff and counsel for the defendant were 

negotiating a settlement of the action. Counsel for the plaintiff on August 4, 2011 told counsel 

for the defendant that he was awaiting instruction from his client and on December 8, 2011, four 

months later, an offer was made to settle the action. On December 10, 2011 counsel for the 

defendant said that the proposal would not fly but he would be in contact with counsel for the 

plaintiff early next week. Counsel for the defendant did not respond and the 90-day notice period 
expired and the action was dismissed on December 21,  2011 for the second time.
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180.     The Court found that the Master had failed to account  for a competing  value,  the 

preference  that matters  be determined  on their merits:  see Rule  1.04 of the Rules of Civil 

Procedure.  Reference  was made  to the Farmers Oil & Gas Inc v.  Ontario (Ministry of Natural 

Resource), [2012] O.J. No 5570, commenting on Rule 1.04 and stating that it: 

 
"recognizes the strong public interest in having legal disputes resolved on their 

merits. Indeed, that is central to the just determination of a dispute. On the other 

hand, the objective of an expeditious determination also mentioned in rule 1.04 

reflects the compelling interest, shared by litigants as well as the public at large, 

in the efficient, timely and affordable resolution of legal disputes." 

 
181.    The MDM court recognized that "this required a consideration and balancing of both 

values, not the application of one in the absence of the other. Two Ontario cases were cited for 

the principle that delay may be excused where necessary to ensure complete justice ... " and that 

"[ e]xpeditious justice must be balanced with the public interest in having disputes determined on 

their merits. Where, despite the delay, the defendant would not be unfairly prejudged should the 

matter proceed for resolution on the merits, according the plaintiff an indulgence is generally 

favoured." Additionally, the court stated, "We must allow some latitude for unexpected and 

unusual contingencies that make it difficult for a party to comply. We should avoid a purely 

formalistic and mechanical application of time lines that would penalize parties for technical 

non-compliance and frustrate the fundamental goal of resolving disputes on their merits." 

 
182.      The MDM case dealt with a status hearing under Rule 48.14 where the focus was on the 

conduct of the plaintiff but the conduct of the defendant may be relevant where it contributes to 

the delay. 

 
183.    In the MDM case the Master relied on the presumption of prejudice occasioned by the 

delay. The court pointed out that the prejudice of memories fading can be part of an action that is 

timely and without any inappropriate delay and that the extent of any prejudice can be affected 
by the nature of the evidence. One must look at the delay and decide what change took place. 

 
184.    The MDM court looked at the nature of the case and found that it was in the main a 

documents case and not a personal case "involving individuals which depends only on their 

recollection of past events. Moreover, while three years is a significant length of time, many 

actions take longer without any suggestion that the parties have been prejudiced to the point that 

the matter cannot reliably be dealt with on the merits or that a fair trial is no longer possible." 

 
185.    The MDM decision was appealed to the Ontario Court of Appeal and the decision is 

reported at 2015 ONCA 28. The appeal was dismissed but the court approved the principles 

applied in the decision of the Divisional Court as set out below. 

 
186.      In order to set aside a dismissal order under Rule 48.14 the adjudicator is "required to 

take a contextual approach," namely to "consider and weigh all relevant factors to determine the 

order that is just in the circumstances" of the case. Consideration must be taken of Rule 1.04 of 

the Rules of Civil Procedure in having legal disputes decided on their merits.
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187.     The adjudicator  must  not adopt "a strict and narrow  requirement  that there must be 

evidence  provided  by the plaintiff  rebutting  the prejudice  ( at para. 34) and in the absence  of such 

evidence  finding that prejudice  strongly  favoured  dismissing  the motion." 

 
188.     Where,  despite the delay,  the defendant  would not be unfairly  prejudiced  if the dispute 

was tried on the merits,   an indulgence  is generally  favoured. 

 
189.     Faris v. Eftinovski, [2013] O.J. NO. 2551, 2013 ONCA 360 involved an appeal from the 

dismissal of an action for delay after a status hearing. The dispute arose from two real estate 

transactions that occurred in 2003 and 2005 and the plaintiff commenced an action in 2007. 

 
190.    The plaintiff failed to serve five of the nine defendants in the six-month period and 

delayed his request for an order extending the time for service. It took the plaintiff over two 

years to respond to correspondence from one of the defendant's lawyers and the plaintiff did 

little to advance the action in 2009 or 2010. In the interim, two key defendants passed away. At 

the status court hearing the pleadings had not been finalized, and there was no documentary 

production or examinations for discovery. 

 
191.      The plaintiff claimed that much of the delay was caused by parallel proceedings and he 

could not be held responsible for the prejudice that resulted from one of the defendants who died 

during a period of indulgence granted to the defendant real estate firms to investigate the claim. 

 
192.    The court referred to Rule 1.04 and stated that to dismiss an action for delay a court must 

balance the plaintiffs interest in having a hearing on the merits and the defendant's  interest in 

having a resolution of the dispute in an expedient and time-efficient manner. 

 
193.    The Court referred to one of its previous decisions which commented that the tests under 
Rules 24.01 and 48.14 are distinct from one another which described the two types of cases 
under Rule 24.01. 

 
194.      The first is where the delay is caused by the intentional conduct of the plaintiff or counsel 

that demonstrates a disdain or disrespect for the court's process. In these cases the court declares 

that a continuation of the case is an abuse of the court's process. 

 
195.      The second type of case that justifies a dismissal is where the delay is inordinate, 

inexcusable and gives rise to a substantial risk that a fair trial will not be possible because of the 

delay. 

 
196.    Rule 48 provides the court with several mechanisms to control the pace of litigation. It 

enables the registrar to arrange a status hearing which is governed by Rule 48.14(13) and to 

impose the onus on the plaintiff to demonstrate why the action should not be dismissed for delay. 

The plaintiff must demonstrate that there was an acceptable explanation for the delay and that, if 

the action were allowed to proceed, the defendant would suffer no non-compensable prejudice.
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197.     The court held that it was incumbent  on the plaintiff  to conduct  his action  in a proactive 

manner  and was not unfair to ascribe  to the plaintiff  the prejudice  caused  by the death of one of 

the defendants.  The appeal  was dismissed. 
 

 
WAS THE COMPLAINANT   PROACTIVE   IN MOVING  THE ARBITRATION   FORWARD 
AND rs THERE MERIT IN PROCEEDING TO A HEARING ON THE MERITS? 

 
198.    Gillespie proposed that the dispute should be arbitrated under the ADR Chambers 

Expedited Arbitration Rules but Foran objected in his email of September 14, 2010 because he 

might want to examine Miller. Foran also commented that given the leisurely pace of the 

arbitration to date, he saw no reason to expedite. He did, however, hold the door open when he 

said that he would be happy to speak further when he received certain information from 

Gillespie. 

 
199.    No information has been provided to me as to whether Foran received the information he 

requested. Discussions took place in November 2010 as to scheduling a mediation and Miller 

objected because he felt that the expense and delay outweighed any potential for a resolution. 

 
200.    Examinations for discovery were scheduled for January 2011 but they were cancelled. As 

Foran put it, no arbitration agreement so no discovery. Gillespie was not to blame for this 

cancellation. Although Foran stated that Rockport's instructions were that it would not proceed 

until an arbitration agreement was finalized, it did change its position and agreed to discoveries 
in January 2012. 

 
201.    Rockport states that the January 2011 discoveries were postponed or delayed and does 

not use the word cancelled. The January 2012 discoveries were held and at that time the 

arbitration agreement was not finalized. It was finalized in July 2014. 

 
202.    Foran announced at the teleconference on January 17, 2011 that Rockport would deliver 

its affidavit of documents. Miller delivered his affidavit of documents, which was several 

volumes, and agreed to go on with the examination for discovery of Smith in January 2012, as 

Rockport' s representative. Miler proceeded on the basis of a list of 15 documents from Rockport. 

Gillespie, on January 23, 2015 at the hearing of the motions, said that he did not wish to cancel 

the discovery so he had to proceed without an affidavit of documents. 

 
203.     Miller was not satisfied with the preparation of Smith as the representative of Rockport 

and decided to bring a motion for a further discovery. Miller decided that the least expensive and 

most expeditious way to proceed was by way of written interrogatories but Miller still wanted an 

affidavit of documents. This discovery motion was discussed at a teleconference on March 6, 
2012 at which Gillespie agreed to deliver the motion papers and to answer undertakings on 
Miller's discovery on certain dates in March 2012 but those documents were not delivered until 
July 2013. The explanation Gillespie gave was not satisfactory to me and Gillespie was not 
proactive in this period. 

 
204.    The first contact, of which I am aware, between Gillespie and Foran after the March 6, 
2012 teleconference was on June 24, 2013 when Gillespie served a request to admit. Foran
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requested  that Gillespie  grant him an extension  of time to permit  him to prepare  a proper 

response  to the request  to admit  but Gillespie  did not respond.  Foran then served his response  on 

July 4, 2013 by email. That response,  except for two minor admissions,  was a general  denial and 

marked  "for the time being". 

 
205.     Foran in his July 4, 2013 email to Gillespie  stated that his response  was without  prejudice 

to Rockport's  position  that Miller  had no right to continue  the arbitration  in any way as a result, 

among other reasons,  of his refusal  to comply with my order.  Gillespie  ignored  Foran's  opinion 

and served Foran with a motion  for summary judgment  on October  9,  2013.  That motion  did not 

come before me and appears  to have been abandoned.  Foran did not move for an order to set 

aside the service  of the request  to admit or of the motion  for summary judgment.   The notice of 

motion to dismiss this arbitration  is dated July  11, 2014. 

 
206.       Notwithstanding   Rockport's   position  that it would not proceed  with the arbitration  until 

the arbitration  agreement  was finalized,   and Foran's  email of July 4,  2013 that Miller had no 

right to proceed,  Foran  did not stop Gillespie  from moving  this arbitration  forward. 

 
207. Gillespie  has stated  on a number  of occasions  that Miller  is not responsible  in any way 

for the delays attributed  to him and that Miller wants to proceed  with this arbitration.   I am 

satisfied that Miller's   intention  is to proceed  to a hearing  as quickly  as possible  and at the least 

cost. 

 
208.     Miller's  case is that he is owed his full salary as set out in the contract  he had with 

Rockport.  That contract  provides  that it can only be amended  by an agreement  in writing. 

Rockport  states that it reduced  Miller's   salary by 75% and agreed to that reduction  but, to my 

knowledge,  there is no written  amendment  to that effect. Miller  states that evidence  of a 

collateral  agreement  cannot  be admitted  in this case because  of the parol  evidence  rule. Rockport 

counters that Miller  is estopped  from taking that position  because  of his conduct  and in any event 

he was not competent  in the services  he provided  to Rockport  and is owed nothing.  The 

arbitration  agreement  provides  that rules of evidence  apply to a hearing  but I am not bound by 

them. It is premature for me to express any opinion at this time as to whether the parol evidence 
rule will apply and that will have to wait for a hearing. 

 
209.    Miller's claim raises several questions that are not easily answered and so does 

Rockport's defence. In my view, there is a genuine issue for a hearing on the merits. 

ARE THE DELAYS BY MILLER INTENTIONAL AND CONTUMELIOUS? 

210.    Rockport states in paragraph 69 of its factum that Miller has repeatedly shown his 

contempt for the arbitrator and these proceedings in failing to abide by the arbitrator's orders and 

timetables, some of which were peremptory. Rockport has described 10 acts of Gillespie which it 

submits shows Miller's contempt for the process and the arbitrator. Rockport's conclusion is that 

Miller's explanation for the delay demonstrates that his failure to abide by the ordered timetable 

was intentional and deliberate and in the circumstances justifies a dismissal for delay and for 

disregard of the arbitrator's orders.



34  
 

 
 

211.     There is no evidence  that Miller  did anything  to show contempt  for anyone  as all of the 

delays were those of Gillespie  who admitted  that those acts were his and Miller was not 

responsible.  However,  Miller  is bound  in law by the actions  of Gillespie  but as the MDM court 

said in referring to another Ontario case "Where, despite the delay, the defendant would not be 

unfairly prejudiced if the dispute was tried on the merits, an indulgence is generally favoured." 

 
212.    I will comment on the first two items raised by Rockport in paragraph 69 of its factum in 
some detail and deal generally with the remaining eight items. 

 
213.    The first two items marked (a) to (b) state that Miller intentionally breached the 

arbitrator's orders of March 6, 2012 in failing to serve certain documents on their due dates. I did 

not make any orders on March 6, 2012. As previously discussed, that is the date of the 

teleconference at which it was decided that those documents would be delivered on certain days. 

The reference to "it was decided" in my report of that teleconference is a reference to a decision 

by the parties. I did not decide what was going to happen and impose that decision on the parties. 

Counsel decided on the dates for the service and I did not incorporate that decision in an order. 

 
214.      I consider the date in March 2012 for the delivery of the motion papers and the answers 

to the undertakings to be a commitment made by Gillespie which he breached. Gillespie's excuse 

is that Miller needed money to continue the arbitration and Miller had to sue Rockport on two 

promissory notes in 2012 and that Gillespie was so overwhelmed with work in 2013 that he 
could not get to this case until June 2013 when he served the Request to Admit. That excuse is 
unacceptable but I do not consider that Gillespie's conduct is egregious and demonstrates 
contempt for the proceedings and for the arbitrator. 

 
215.    Even ifl  had ordered the service of the documents at the March 6, 2012 teleconference, I 

would not view Gillespie's conduct any differently. There is no evidence that Miller is 

responsible for the delay and an indulgence would not be out of line if granted to Miller for the 

conduct of Gillespie, who has apologized for his conduct and undertook not to repeat it. Gillespie 

did not admit that when the delay occurred that he was contemptuous of this process and I do not 

find that this was his frame of mind. 

 
216.    In judging the speed of a case as it winds its way through court procedure, one is often 

amassed at how slow it is. In Elltoft v.  Mann, [2001] O.J. No. 1521, a motion to dismiss was 

brought under Rule 24.01. The statement of claim was issued in June 1992 and the motion to 

dismiss for delay was brought in February 2001,  a span of nine years. J.W. Quinn J,  at paragraph 

21, commented on the issue of prejudice in a rule 24 motion and the pace of litigation: 

 
" ... However, must prejudice always exist before rule 24 can be said to 

apply? Almost always; but not always. A lawsuit requires a demonstrable 

commitment on the part of a plaintiff to have the case tried. Granted some actions 

do not progress at a fast or steady speed. Many move glacially, others are marked 

by spurts of activity, incited, perhaps, by urging from plaintiff, injections of 

money or the lawyer's  doleful acceptance of the fact that he or she cannot 

indefinitely move the file from one flat surface in the office to another. General 

delay has two fathers: the client or the lawyer. Delay by the lawyer is frequently
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forgiven  so as not to punish the client. Delay by the client requires  closer 

scrutiny." 

 
217. There is no evidence  in this case that Miller is responsible  for any delay. The responsibly 

rests with the lawyer  and there  is no reason to punish the client. 

 
218.     Rockport  submits  that Gillespie  did not satisfactorily  explain  his default  and,  having 

failed to do so, I should  find that his conduct  was intentional  and demonstrates   a disdain  or 

disrespect  for the hearing  process.  In this type of case the courts effectively  declare  that the 

continuation  of the proceeding   is an abuse of process.  Rockport  refers to Langenecker v.  Sauve, 

2011 ONCA 803. 

 
219.     In Langenecker the judge found that there were no unusual hurdles that had to be 

overcome that would excuse a 15-year delay. The Court of Appeal commented that most 

litigation does not move at a quick pace and went on to consider whether the lengthy delay itself 

generated a presumption or a strong inference of prejudice to the defendants' ability to fully 

present their defence. The motions judge did not have to make a finding of actual prejudice as to 

the presumption of prejudice because the lengthy delay of 15 years was not rebutted. The court 

held that this was the right test and the action was dismissed for delay under Rule 24.01. 

 
220.    In Sanders v.  Emmerton, (2009) CanLII 25985 (ONSC), the plaintiffs failed to comply 

with one order of the court to answer undertakings and although the plaintiffs were 

approximately three and half years late, Master Dash said at paragraph 14, "In my view the 

plaintiffs'  default herein has not been "intentional and contumelious" in the sense of egregious 

conduct such as the deliberate disobedience of court orders .... " 

 
221.    At the hearing on February 22, 2015 Gillespie apologized for the delays, and 

acknowledged that he and not his client was responsible for any delay which he caused. I have 

no reason to doubt that statement. 

 
222.     Gillespie also said that he has paid costs thrown away of $5,000  out of his own pocket to 

WeirFoulds LLP and promised not to repeat his behaviour which caused the delays. In my view, 

this is a visible and expensive sign of his respect for the arbitration process and the arbitrator and 

his commitment to proceed in a more co-operative manner in moving this arbitration forward. 

Also I do not find that there is any presumed or actual prejudice to Rockport for this delay for the 

reasons set out in the section below. 

 
223.    As I previously stated I am not satisfied that Gillespie's  default has been intentional and 

contumelious in the sense of egregious conduct or that Gillespie exhibited a disdain and 

disregard for the arbitration process and the arbitrator. Gillespie has apologized and paid $5,000 

for costs thrown away. In my view, allowing this arbitration to continue is not an abuse of 

process. 

 
224.    The rest of the items in paragraph 69 do not fall with the scope of intentional and 

contumelious behaviour. Most of those items have been reviewed at pages 6 to 23 and in my 

view they were not egregious. The last item (J) states that Miller has refused to answer the
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undertakings  given at his cross-examination.   Those answers  have now been given by Gillespie  as 

well as an answer  from Rockport  on an undertaking  in the examination  of Hight,  which  was 

drawn to the attention  of its counsel  and given on or about the hearing  on January  22, 2015. 

HAS THE DELAY  PREJUDICED   ROCKPORT'S   RIGHT  TO AF AIR HEARING? 

225.     Rockport  argues that Miller's  three and a half years of delay gives rise to a presumption 

of prejudice  as the evidence  in this claim is dependent  on the memory  of witnesses.  I have found 

that the delay is about two years without  considering  what portion  of that is attributable  to 

Rockport  in not seeking  direction  to stop the delay. In my view  it is not whether  the delay is 

three and half years or two years;  it is whether  there is a delay in which  Rockport  bears a 

significant  risk that when this dispute  is heard at the earliest time,  it will not be fair to Rockport. 

 
226.      It is indisputable that memory fades over time, sometimes faster in some and not so much 

in others. Rockport submits that prejudice is to be considered relative to the time the case will 

likely reach a hearing and in this case it will likely be the summer of 2015,  subject to the 

willingness of counsel to achieve that goal. In that case Rockport states that there is a substantial 

risk that a fair arbitration hearing might not be possible. 

 
227.    Rockport also states that there is actual prejudice in that six directors who had a 

managerial or operational role during Miller's tenure are no longer with the company and they 

had insight into the events at issue in this claim. Four of those directors resigned in 2013, 

including Smith who was examined as a representative of Rockport on January 18 and 19, 2012, 

one director was not elected in 2011, and one resigned in 2011. Of these six former directors, 

only two reside in Ontario. 

 
228.    Hight and Roger Dahn were directors of Rockport during Miller's  tenure and still are 
directors. 

 
229.    Rockport submits that where there is a presumption of prejudice the defendant need not 

lead evidence of prejudice as the action will be dismissed unless the plaintiff rebuts the 

presumption of prejudice. In the MDM  case which is discussed in greater detail at pages 29 to 31, 

the Master discussed the Wellwood  case and relied on the presumption of prejudice that arose 

from the three-year delay in the MDM  case. The Master did not set aside the order of the 

Registrar dismissing the action under Rule 48. 

 
230.    The Ontario Court of Appeal at paragraph 32 said, "I do not read Wellwood as standing 

for the general proposition that the plaintiff must lead affirmative evidence to rebut a 

presumption of prejudice that arises from the passage of time in the prosecution of an action or 

from the expiry of a limitation period. Rather, in evaluating the strength of the presumption of 

prejudice, the master or judge must consider all of the circumstances, including the defendant's 

conduct in the litigation ...     ". 

 
231.      Rockport submits that the memories of witnesses are presumed to fade over time and 

witnesses may be more difficult to locate. An example was given that Miller had difficulty
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remembering answers to questions he had been able to answer two and a half years ago at his 

examination for discovery. 

 
232.    I have read the transcript of his cross-examination on July 18,  2013 and Miller may have 

had difficulties remembered his answer but I think most of us would have difficulty 

remembering answers we gave two and a half years ago to questions on an examination for 

discovery. In any event, if Miller has suffered some memory loss, that would prejudice his case 

and not that of Rockport. 

 
233.    There is no suggestion that Hight, who swore two affidavits on behalf of Rockport and 

who was cross-examined on those affidavits, has any memory loss. Hight was to be the 

representative of Rockport on its examination for discovery until Miller chose Smith. Hight in 

his affidavit of July 10,  2014 at paragraph 24 states that he,  as Chairman of the Board of 

Directors of Rockport, had a broader management role than Smith, who did not have any direct 

oversight of the company affairs. He also stated that he became Miller's successor as CEO and 

took on a greater operational role with the company. 

 
234.    There is no evidence that Smith, who gave evidence on behalf of Rockport for the 

purposes of its examination for discovery, has suffered any memory loss. I have no evidence that 

Hight is no longer with Rockport or that Smith has indicated that he will not appear at the 
hearing if necessary. 

 
235.    There is no evidence as to whom Rockport will call as a witness at the hearing or that it 

does not have Will Say statements from the six directors who are no longer with Rockport. At 

the teleconference on January 10,  2011 the counsel for the parties said that they would deliver 

Will Say statements for each of the witnesses to be called at the hearing and I assume that 

Rockport has taken steps to acquire those Will Say statements. 

 
236.      Miller's claim arose at the latest in June of 2010 at which time Foran was discussing 

Miller's claim with Gillespie. All of the six directors were on the board and were available to be 

interviewed and available to comment on what insight, if any, to the issues in this case. There is 

no evidence before me that Rockport has approached any of the six retired directors to give 

evidence at the hearing and they have refused. 

 
237.    If Rockport decides to call any of the six directors and they refuse, then they can be 

subpoenaed under section 29 of the Arbitration Act,  1991. Assuming that Rockport has Will Say 

statements, Rockport will know what evidence the witnesses will give and if Rockport does not 

have Will Say statements, that is not the fault of Miller. 

 
238.    In considering all of the circumstances, including the defendant's conduct in the 

litigation, it is my opinion that the presumption of prejudice does not arise and if I am wrong, 

that presumption is rebutted.
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MOTION  BY ROCKPORT   THAT  THE DISPUTED  ISSUES  AMOUNT  TO A 

WITHDRAWAL   OF ADMISSION   IN THE CLAIM  AND REPLY 

 
239.       Miller requested  that I consider  as part of the issues to be decided  in this arbitration, 

whether  a budget  presented  to the board of directors  for Rockport  in December  2008 was merely 

an option based upon Rockport  securing  financing  from the European  fund and whether  it 

remained  an option  after the financing  was not secured  on that basis. Rockport  objected  to those 

issues being in the issues list to be decided  by me and I will refer to them  as the disputed  issues. 

 
240.      Rockport,   as part of its motion  to dismiss the arbitration,  submits  that if I am required  to 

decide the disputed  issues,  that amounts  to a withdrawal  of admissions  made in Miller's   claim 

and reply. 

 
241.      Rockport  submits  that paragraphs   11  and 12 of Miller's  claim and paragraph  5  of the 

reply amount to an admission  with respect  to the budget  Miller  is alleged  to have presented  to the 

board of directors  on December   16, 2008. 

 
242.      Paragraphs  11  and  12 of Miller's   claim state that a financial  memo  and forward  budget 

for 2009 were distributed  to the board on December  16, 2008 and the forward  budget  was not 

addressed  in the minutes  of the meeting  or approved  by the board. 

 
243. Paragraph  five of the reply  states that Miller denies preparing  the low case budget,  which 

appears to be another  name  for the forward  budget  for 2009 in the claim. Miller  denies taking 

any steps or measures  to implement  the budget  including  reducing  his hours.  Miller pleads  that 

the low case budget  was never  approved  or implemented. 

 
244.       Rockport  submits  that nowhere  in the paragraphs  referred  to above  is there  a reference  to 

the budget  as an option  based  on Rockport  securing  financing  from an outside  source.  I  agree 

that Miller's  pleading  does not refer to options  as set out in the disputed  issues  and I agree with 

Rockport  that it is not necessary  for me to make a ruling as to whether  the budget  is an option or 

remained  an option  as that does not appear  to be relevant  to the issues before  me. 

 
245.       As I see it at this time,  the first issue I have to decide  is whether  there  is an oral 

agreement  between  Miller  and Rockport  to reduce  Miller's  compensation   by 75% and if that oral 

agreement  is binding  on Miller.  The written  contract  provides  that the change  must be in writing 

and Rockport  submits  that the oral agreement  is binding  on Miller  as he is estopped  from 

denying  it and that the oral agreement  supersedes  the provision  in the written  contract  that any 

change to the agreement  must be in writing. 

 
246.      The disputed  issues  are not part of the issues in the arbitration  agreement  which I have to 

decide but this order is without  prejudice  to the right of any party to introduce  evidence  to prove 

the allegations  they have made  in their pleading  or pleadings  even if that evidence  relates to the 

disputed  issues either directly  or indirectly,   subject to any order I may make at the hearing.
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DO THE DELAYS  OF MILLER  REQUIRE  A DISMISSAL  OF THE ARBITRATION   UNDER 

SUBSECTION  27(4)? 

 
247.     My findings  as to whether  this arbitration  should be dismissed  for delay are set out 

below: 

 
1.  The applicable  law governing  Rockport's   motion  to dismiss  is subsection  27(4) of the 

Arbitration Act, 1991. 

 
2. The delays which involved Miller or Gillespie totals about two years and those delays 

trigger subsection 27(4) oftheArbitrationAct, 1991. 

 
3. Rockport is responsible for some of the delays because it did not seek direction to stop 

the delays but that does not affect the responsibility for the delays which are attributed to 

Gillespie's actions or inaction but not in full. 

 
4.  Although the explanation given by Gillespie for the delay in 2012 and 2013 is not 

acceptable, he has apologized for the delay and agreed not to repeat it. I am not satisfied 

that his defaults are intentional and contumelious in the sense of egregious conduct or 

that Gillespie exhibited a disdain and disregard for the arbitration process and the 

arbitrator. I find that Miller was not responsible for any delays and if necessary an 

indulgence is granted to Miller to proceed with this arbitration and allowing this 

arbitration to proceed is not an abuse of process. 

 
5. The claims made by Miller constitute a genuine issue for a hearing on the merits. 

 
6.  There is no substantial risk that a fair hearing cannot be held and that hearing, 
depending on the co-operation of the parties, can be held some time this summer. 

 
Based on the foregoing, the orders I have made in connection with the Rockport' s motions are 

set out on page 2 herein. 

 
MOTION BY MILLER FOR ROCKPORT TO DELIVER AN AFFIDAVIT OF DOCUMENTS 

 
248.    Miller in his notice of motion dated July 26, 2013 seeks an order requiring Rockport to 

deliver its affidavit of documents and to answer questions on a written examination plus costs. I 

will deal firstly with the motion for delivery of an affidavit of documents. 

 
249.     Details of the events which gave rise to the motion for Rockport's  affidavit of documents 
are set out above. I will give a brief outline in this section. 

 
250.    In a teleconference with counsel on November 22, 2010 it was decided that each party 

would prepare an affidavit of documents according to the Rules of Civil Procedure and deliver it 

on or before December 10, 2010 together with a copy of the listed documents.
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251.     Miller delivered  his affidavit  of documents  to Rockport  but Rockport  had only delivered 

a list of documents  and not the affidavit  of documents.   At the teleconference   on December  9, 

2010, the date of delivery  was changed  to December   16, 2010. 

 
252.     At the teleconference   on January  17, 2011, Foran reported  that Rockport  would  deliver 

an affidavit  of documents.  The examinations  for discovery  set to take place  in January  2011 were 

cancelled  as an arbitration  agreement  had not as yet been finalized.  A new date was set for 

January  2012 but Rockport  did not deliver  its affidavit  of documents.  However,  Gillespie  said 

that he proceeded  with the examinations   as he wanted to get on with the arbitration. 

 
253.     The failure of Rockport  to honour  its commitment  to deliver  its affidavit  of documents 

was brought  up at several  teleconferences   and Foran agreed to speak to Rockport  but no affidavit 

of documents  was delivered. 

 
254.     Rockport  submits  that it should not be compelled  to honour  its commitment  to deliver its 

affidavit  of documents.  It makes  a number  of arguments  in this regard.  For example:  Rockport 

argues the following:  the arbitration  agreement  does not require  the parties  to produce  an 

affidavit  of documents  and it is not necessary  to achieve  a fair and just resolution  of this matter 

to require production;  Miller  has continuously  flouted the arbitrator's   orders,  which  demonstrates 

a contemptuous  and indifferent  attitude towards  the process,  the arbitrator,  and Rockport;  Miller 

has failed to show that an affidavit  of documents  is necessary;  to order an affidavit  of documents 

would result in a duplication  of production  of documents  already  available  to Miller;  Miller's 

motive  is to obtain emails  sent by him which he no longer has in his possession;  Miller produced 

documents  dated prior to December  2008 and he failed to answer  how he had access to these 

documents  in the summer  of 2013 if he no longer had access to his Rockport  account;  documents 

were exchanged  in January  2011 and yet at no time prior to July 2013 did Miller  request  an 

affidavit  of  documents;   at this time an affidavit  of documents  would  require  expensive  time and 

effort on the part of Rockport  and would  further  delay these proceedings. 

 
255. Rockport's   vigorous  attack  on Miller's  request  for an affidavit  of documents  fails to 

answer why Rockport  did not honour  the commitment  it made at the teleconference   of November 

22, 2010 to prepare  and deliver  its affidavit  of documents.  Miller  delivered  his affidavit  and 

when Rockport  did not deliver  its affidavit,  that issue was brought  up at the teleconference   on 

January  5,   2011. Foran  said that he would  speak to Rockport  and at the teleconference   on 

January  17,  2011, Foran  announced  that Rockport  would  deliver  an affidavit  of documents  but it 

never did. 

 
256.      Miller brought  a motion  in July 2013 to compel  Rockport  to produce  an affidavit  of 

documents  and that matter  was discussed  at a teleconference   on November   8, 2013 at which 

Foran indicated  that he would  speak to his client. No affidavit  of documents  has been produced 

to date. 

 
257.       The Rules of Civil Procedure  apply to this arbitration  and Rule 30 provides: 

 
1)  A party  to an action  shall serve on every other party an affidavit  of 

documents  (Form  30A or 30B) disclosing  to the full extent  of the party's
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knowledge,  information  and belief  all documents  relevant  to any matter  in issue in 

the action that are or have been in the party's   possession,  control  or power. 
 
 

Contents 
 

(2) The affidavit  shall list and describe,  in separate  schedules,  all 

documents  relevant  to any matter  in issue in the action, 
 

(a) that are in the party's  possession,  control  or power  and that the party 

does not object to producing; 
 

(b) that are or were in the party's  possession,  control  or power  and for 

which  the party claims privilege,  and the grounds  for the claim;  and 
 

(c) that were formerly  in the party's  possession,  control  or power,  but are 

no longer  in the party's  possession,  control  or power,  whether  or not 

privilege  is claimed  for them,  together  with a statement  of when and 

how the party  lost possession  or control  of or power  over them and their 

present  location.  R.R.O.  1990, Reg.  194,  r. 30.03(2);   0.  Reg. 438/08, 

s.  27(2). 
 

(3) The affidavit  shall also contain  a statement  that the party has never had 

in the party's  possession,  control  or power any document  relevant  to any matter  in 

issue in the action  other than those  listed in the affidavit.  R.R.O.  1990, Reg.  194, 

r. 30.03(3);   0.  Reg. 438/08,  s. 27(3). 
 
 

258.      Although  the arbitration  agreement  does not specifically  provide  that the parties  will 

prepare  and exchange  an affidavit  of documents,  the arbitration  agreement  provides  that the 

Rules of Civil Procedure  apply and that brings  in Rule 30.  It is undeniable  that the parties  agreed 

to deliver an affidavit  of documents  in accordance  with the Rules  of Civil Procedure  and only 

Miller complied. 

 
259.      In my opinion,  it matters  not what documents  may or may not be in the possession  of 

Miller or to which  he has access.  What matters  is that Rockport  committed  to deliver an affidavit 

of documents  in accordance  with Rule 30 and that includes  a wide range  of documents,   some of 

which may not be presently  in its possession.  Rockport  has Miller's   affidavit  of documents  in its 

possession  and Miller  does not have Rockport's   affidavit  of documents.   Rockport  appears  to 

want to have its cake  and eat it,  all for free. 
 

 

260.     Miller should  not have been required  to bring a motion  to have Rockport  comply  with its 

requirements  to deliver  an affidavit  of documents  as it committed  to do. 

 
261.       The order I have made in connection  with Miller's  motion  for an affidavit  of documents 

is set out on page 2-3 herein.
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MOTION  BY MILLER  FOR FURTHER  DISCOVERY 

 
262.     Miller's  motion  for further  discovery  of Rockport  is by way of written  interrogatories, 

which have been delivered  to Rockport,  and for the delivery  of an affidavit  of documents.  I have 

dealt with the events  which  have caused  Miller to bring its discovery  motion  in my reasons  but I 

will repeat  some of them in my reasons  for granting  this motion. 

 
263.       Gillespie,  on behalf  of his client, has delivered  to me a 12-page factum  in which he has 

given his version  of the events  which  gave rise to this motion  and has cited numerous  cases in 

support of his motion  with comments.  Foran and Montpetit,  on behalf  of their client,  have 

submitted  a 25-page  factum  giving  their version  of the events  which gave rise to their opposition 

to this motion  and have cited numerous  cases with comments.  I have reviewed  both submissions. 

 
264.     Rockport  at page  1   of its factum  states that further  discoveries  is out of all proportion  to 

the matters  in dispute  in this arbitration.  The amount  at issue is $345,000,   which  is stated to be 

relatively  low,  and the central  issues are not complex.  The amount  in issue is $345,000  USD, 

which is currently  about  $435,000  CDN. Whether  that amount  is relatively  low depends  on what 

it is measured  against.  In view of the time,  effort, and expense  expended  by both parties,  I doubt 

if either of them would  really think the amount  in dispute  is low. 

 
265.       At page 6 of Rockport'  s factum,  it makes reference  to section  20(1) of the Arbitration 

Act,  1991 and comments that this section allows the arbitrator to tailor the arbitration procedure 

to fit the case in order to ensure a fair and expeditious and cost effective procedure. The 

arbitrator may tailor the procedure but whether counsel and the parties follow that procedure is 

the determining factor. 

 
266.    With respect to the motion for a further examination for discovery of Rockport, Miller 

does not ask for Smith to be examined orally but to answer written questions. Rockport says that 

Miller chose Smith, and Smith (on his examination) said that he was not part of Rockport's 

management and not involved with the day-to-day operations of Rockport. That should have 

alerted Rockport to spend more time in preparing Smith for his examination. Rockport says he 

was prepared and Miller says he was not. 

 
267.    Miller has produced a chart of Smith's responses on discovery to show that he was not 

properly prepared and Rockport says the chart is inaccurate and the answers are out of context. 

 
268. Rockport states that Smith was examined for seven hours and that is all one gets. Miller 
states that he did not get seven hours and as proof he says that his examination of Smith covered 
127 pages and Rockport's examination of Miller was 360 pages. Rockport says that the number 
of pages only shows that Miller's counsel was unprepared. 

 
269.    It would take significant hours at a significant cost in order to make an assessment of the 

allegations and counter-allegations which analysis, in my view, is not necessary. The time and 

cost to answer the questions which Miller may properly put to Rockport is minuscule to the time 

and costs of this motion.
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270.     The order I made in regard  to Miller's   motion  for a further  discovery  is set out on pages 

2-3 herein. 

 
COSTS AW ARD ED 

 
271.     Rockport  in its motion  sought an order dismissing  this arbitration  for delay and was not 

successful  but it did succeed  in obtaining  a timetable  for the speedy resolution  of this arbitration 

and a declaration  that the disputed  issues need not be decided  by me, albeit on terms.  The 

disputed  issues  are separate  matters  and were not part of the consideration   for the motion  to 

dismiss. 

 
272. Miller opposed  the motion  to dismiss  the arbitration  in his factum  and in his submissions 

at the hearing.  Miller  did not oppose  the order for a timetable  either in his factum  or in his 

submissions  at the hearing.   Miller  did not mention  the disputed  issues  in his factum  but did make 

submissions  on that issue at the hearing. 

 
273.     Miller's   factum  was four pages  of broad sweeping  generalizations   of various  principles 

with little detail.  Cases were cited but there was no meaningful  commentary.   Without  going into 

details of the submissions  made in Miller's  factum  or in the submissions  at the hearing,  those 

submissions  did not significantly  assist me in reaching  my decision  not to order the dismissal  of 

the arbitration.  However,  Miller's  factum  did contain  reference  to cases which  I considered 

helpful  in my decision. 

 
274.       Rockport's   factum  was longer  and had a schedule  of authorities,   statutes  and regulations 

for a total of 25 pages.   Of those pages,  about three were submissions  on the disputed  issues 

matter. This factum  succinctly  set out a description  of fourteen  time periods  in which  the delay 

was identified  and detailed  with case law to support the commentary. 

 
275.     Although  the general  rule is that costs follow the event, I considered  that Miller was 

responsible  for two years  of delay subject to sharing  some of that responsibility   with Rockport 

which could be as much as one year but I have not calculated  that amount  with any degree  of 

certainty  as I did not consider  it necessary  for the conclusion  I reached;  if Gillespie  had been 

more aggressive  in the prosecution   of this arbitration  and in the preparation  and finalization  of 

the arbitration  agreement,   this motion  would probably  not have been necessary;   Gillespie's 

contribution  to the resolution  of the issues  in the motion  to dismiss  were not,  in my view, 

significantly  helpful  enough  to warrant  costs especially  where he was the author  of some of the 

delay. In addition,  there was no case law commenting  on the law applicable  to a motion  under 

subsection  27( 4) or to setting out the tests under that subsection  as to whether  there  should be a 

dismissal  of the arbitration  or some other relief. My order is that there are no costs to be awarded 

on the motion  to dismiss. 

 
276.     Rockport  also seeks a declaration  that I  do not have to decide whether  a budget  for 

Rockport,  which  Rockport  alleges was presented  by Miller to the board of directors  of Rockport 

in December  2008,  was merely  an option  based upon Rockport  securing  financing  from the 

European  fund and whether  the budget  remained  an option when Rockport  failed to secure the 

financing.  Rockport  succeeded  on that issue.
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277.     The orders I  have made with respect to costs are set out in page 4 herein. 
 

 
 
 
 
 
 
 
 
 

Released March 19, 2015 
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SCHEDULE "A" 

 
ROCKPORT'S CHART OF DELAY PERIODS 

 
Dates Time  Elapsed Event Explanation 

June 21,  2010-    Sept.  14, 

2010 

2 months,  3 

weeks 

Delay  in serving  arbitrator 

with Notice  to Arbitrate 

No explanation   provided 

Jan. 4, 2011 -  Sept.  19, 

2011 

9.5 months Delay  in scheduling 

examinations   for 

discovery 

Pieczonka  (not Miller)  says 

the parties  were engaged  in 

settlement  discussions 

Nov.   15,  2011 -  Jan.  17, 

2012 

2 months Delay  of examinations   for 

discovery 

Miller  changed  choice  of 

Rockport  deponent 

March  6,  2012 -  June 24, 

2013 

15 months,  3 

weeks 

Failure  to comply  with 

arbitrator's   order;  failure 

to provide  answers  to 

undertakings;   failure to 

deliver  motion  materials 

for discovery  motion 

No explanation  provided  at 

the time; Pieczonka  (not 

Miller)  alleges  that Miller 

was pursuing  Application 

with respect  to promissory 

notes 

July 31,  2013 -  Oct. 9, 

2013 

2 months,  1 

week 

Delay  in serving  summary 

judgment  motion  materials 

No explanation   provided 

Oct. 9,  2013-   Nov.  8, 

2013 

1    month Delay  in finalizing 

arbitration  agreement 

No explanation   provided 

Nov.  8,  2013 -  Jan. 9, 

2014 

2 months Delay  in finalizing 

arbitration  agreement 

No explanation   provided 

Jan. 9, 2014 -  Feb. 3, 

2014 

3  weeks Delay  in finalizing 

arbitration  agreement 

No explanation   provided 

Feb. 3, 2014 -  April  3, 

2014 

2 months Delay  in finalizing 

arbitration  agreement 

No explanation   provided 

May 9, 2014-   June 4, 

2014 

3  weeks Delay  in finalizing 

arbitration  agreement 

No explanation   provided 

June  13,  2014-   July 9, 

2014 

3.5 weeks Delay  in finalizing 

arbitration  agreement 

No explanation   provided 

July  18,  2014 -  Aug.  5, 

2014 

3  weeks Delay  in delivering 

responding motion 

materials 

Miller's   counsel  alleged 

email  inbox  was full and he 

did not receive  materials; 

Miller's counsel  stated that 

he had not checked  his email 

for a week 

Sept. 26,  2014-   Nov.  5, 

2014 

1   month,   1 

week 

Delay  in holding  cross- 

examinations   on motions 

Ill health  of Miller's counsel; 

general unresponsiveness  of 

Miller's counsel 

Dec.  12,  2014 -  Jan.  12, 

2015 

1   month Adjournment   of return 

date of the motion  as a 

result of delay  in holding 

cross-examinations 

Miller's counsel  was unable 

to complete  examination  of 

Ms. Campbell  on November 

27, 2014;  cross-examination 

of Ms.  Campbell  was 

adjourned  to December  8, 

2014 

 


