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April 23, 2014 
(via email: consultations@otc-cta.gc.ca, Leslie.Siegman@otc-cta.gc.ca ) 
 
 
 
Railway Third Party Liability Insurance Coverage Regulations 
Canadian Transportation Agency 
Ottawa, ON  K1A ON9 
 

Dear Sir/Madam: 

Re: Response to the Review of Railway Third Party Liability Insurance Coverage 
Regulations: What We Heard Report 

The Canadian Association of Petroleum Producers and the Canadian Fuels Association  
(representing the  “Petroleum Industry”) would like to thank the Canadian Transportation 
Agency (CTA) for the opportunity to participate in this review process and provide our 
perspective on railway third party liability insurance coverage.  It is important to note, at the 
outset, that insurance is a complex industry in its own right and we encourage the CTA to obtain 
the necessary input from third party experts in this area. The following submission provides a 
broad perspective on the Petroleum Industry’s views on third party liability and compensation 
regimes. 

1. Liability Framework – Key Principles 

The Petroleum Industry supports the current liability framework, wherein the carrier assumes 
liability for everything except for explicit negligence of the shippers. Under this regime, the cost 
of addressing liability would be embedded in the freight charges paid by shippers. This approach 
ensures that railways are held accountable for holding appropriate liability insurance 
commensurate with the nature of rail operations and the goods being transported. This reflects 
the principle described in the Canadian Transportation Agency’s discussion paper “Review of 
Railway Third Party Liability Insurance Coverage Regulations”, which says “that railway 
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companies are accountable for compensating for damages caused by their operations to people 
and to shipper and a polluter pay principle for damage to the environment”.  

The Petroleum Industry strongly supports this principle and is of the view that the current 
framework is fundamentally sound, particularly as it relates to the Class 1 railways in Canada. 
However, gaps in the rail liability framework have emerged as a result of recent incidents and 
reviews. Therefore, there is a need for more rigorous oversight and better alignment of liabilities 
to insurance in order to ensure that all rail companies have the financial and management 
capability to manage an incident.  If financial assurance (liability coverage) levels are inadequate 
to cover the costs related to an incident and / or the short-lines are unable to gain the requisite 
insurance coverage (financial capacity), then alternative funding options should be explored.  To 
that end, as required levels of financial assurance increase, in some cases significantly, options to 
offset those costs through some collective action must be examined.  

With the above in mind, the Petroleum Industry encourages the Canada Transportation Agency 
(CTA) to work with Transport Canada to explore the possibility of creating a hybrid model that 
would leverage attributes from both the marine and pipeline liability models. More specifically, 
this hybrid model would broadly align the Class 1 railways with the pipeline liability model and 
the short-line railways with the marine liability model. For more information, please see 
Appendix A for a copy of our recent submission to Transport Canada on this subject.  

2. Risk Based Approach   

It is important to note that insurers could decline coverage as financial assurance requirements 
increase. Liability and compensation regimes should therefore be based on proper assessment of 
risk and the appropriate application of risk management. On this point, the Petroleum Industry 
recognizes that advocating for polluter pay mechanisms with little residual risk tolerance will 
influence the scale of participants in the market (a financial capacity issue).  

If government is of the view that it is in the public interest to ensure a range of carriers are able 
to participate in the marketplace, then the liability system must be designed in a manner that 
meets this expectation. Therefore, and as design considerations for the rail liability and 
compensation regime are contemplated, CTA will need to be mindful of implications to carriers 
and ensure that a risk - based approach is applied to liability requirements. Specifically, financial 
assurance requirements should be based on an assessment of both probability and severity. 
Government can mitigate these through its regulatory oversight (see below).  

3. Operational Safety and Government Oversight 

Transport Canada provides regulatory oversight to assure railway operational capability and 
proper risk and safety management relative to operations and to the goods being transported. The 



Railway Third Party Liability Insurance Coverage Regulations Page 3 
Canadian Transportation Agency  
RE: Response to the Review of Railway Third Party Liability 

Insurance Coverage Regulations: What We Heard Report 
 
 
CTA ensures appropriate liability coverage through the provision of a Certificate of Fitness. Risk 
suppressants (rules and regulations, etc.) influence the residual risk and, in turn, the liability 
management system. Effective risk and safety management procedures (as adjudicated by 
Transport Canada) should, therefore, inform the insurance amounts required for specific 
railways. With this in mind, the Petroleum Industry is of the view that opportunities to strengthen 
the regulatory regime and improve safety in operations and maintenance of railways and related 
infrastructure should be reviewed and be given due consideration in the context of liability and 
compensation coverage.  

Finally, we note the government bears the ultimate responsibility to maintain rigour in the 
liability system and bears any residual risk related to the selected liability system. Therefore, if 
government is of the view that it is in the public interest to ensure a range of carriers are able to 
participate in the marketplace, they must be prepared to potentially share in the liability 
obligations when the "polluter pay" principle is not applicable due to financial capacity and / or 
due to the capacity or capability of the operator. 

In conclusion, the Petroleum Industry is of the view that the above considerations will improve 
the liability framework for the transportation of dangerous goods by rail. We reference our 
attached submission for additional detail and look forward to the opportunity to continue to 
engage with the Canadian Transportation Agency, and other stakeholders on this important 
subject.  

Sincerely, 
 

 
 

David Collyer Peter Boag 
President and CEO President 
Canadian Association of Petroleum Producers Canadian Fuels Association 
 

cc: The Honourable Lisa Raitt, Minister, Transport Canada 
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