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Introduction and Context 
 

With some 2000 members across the country, the Federation of Canadian 
Municipalities (FCM) has been representing the interests of the municipal sector at 

the federal level since its creation in 1901. 
 
FCM has been raising various issues relating to railway safety for decades and has 

been an active participant in a number of railway safety undertakings, including the 
Transportation of Dangerous Goods General Policy Advisory Council and the 

Advisory Council on Rail Safety.  More recently, FCM played a key role in the review 
of grade-crossing regulations undertaken by Transport Canada. 
 

FCM’s membership is in a unique position to speak on this issue: Canada’s mayors 
are not only deeply committed to ensuring the safety of the constituents they 

represent, they are also keenly aware of the importance of rail transportation to the 
economic life of their communities.  This vantage point allows FCM to advocate for 
greater railway safety from a perspective that considers the impact on the 

employers that rely on a safe and effective rail network to conduct their business. 
 

In the wake of the railway disaster that devastated the town of Lac-Mégantic, FCM 
struck a national Railway Safety Working Group (RSWG) composed of mayors from 
across Canada.  The RSWG has established a number of priorities that, in the view 

of FCM, need to be addressed in order to improve railway safety and to restore 
public confidence in the safety of Canada’s rail network, especially as it relates to 

the transportation of dangerous goods through communities.  One of the priorities 
established by the RSWG is making sure that all costs resulting from railway 
accidents are borne by the industry and are not downloaded onto taxpayers, 

especially at the municipal level. 
 

In that light, FCM welcomes the CTA’s review of insurance requirements and is 
pleased to provide the following comments. 
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TOPIC 1: Requirements Specified in the Regulations 
 

Q1. Are the factors listed in the Regulations sufficient or should the Agency 
expand the list to better assess the risks and why? 

 
The factors set out in the Regulations adequately capture most of the common risk 
factors that need to be considered when assessing the potential liability flowing 

from a rail accident.  However, FCM would suggest adding two elements that would 
complete the list of factors: the geography and the particular environmental risks of 

the area where a railway operates. 
 
As was the case in Lac-Mégantic, topography is a significant risk factor and it should 

be taken into account when assessing the risk involved in a railway’s operations. 
 

In addition, if a railway crosses environmentally sensitive areas (designated lands, 
significant waterways, waterways that constitute a source of drinking water for local 
communities, etc.), an accident can have very costly consequences to the 

environment (e.g. clean-up and remediation) and to infrastructure (e.g. water 
filtration and distribution plants).  This factor should be reflected in the risk 

elements used to assess the adequacy of the insurance coverage. 
 
FCM would also urge the CTA to consider adding a clear list of the types of 

occurrences that must be covered by a railway’s insurance (e.g. personal injury, 
broad form property damage, environmental protection liability for gradual and 

sudden contamination, etc.). 
 
Even with an improved framework in place, the real issue, in FCM’s view, does not 

relate to the elements that are used as part of the “adequacy” test set out in the 
Regulations.  Rather, improvements must be made to the manner in which these 

elements are interpreted and applied in order to assess the adequacy of a railway’s 
insurance coverage.  This issue is addressed in our responses to subsequent 
questions. 

 
 

Q2. What factors, if any, should be removed and why? 
 

FCM is of the view that the removal of any factor from the list could only potentially 
weaken the existing insurance framework and is not desirable. 
 

 
Q3. Should there be additional and/or different third party liability insurance 

requirements related to the transportation of certain commodities, such as 
dangerous goods?  If so, why? 
 

The Regulations already stipulate that the “class and volume of dangerous goods 
transported by rail” are to be considered in assessing the adequacy of a railway’s 
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insurance coverage.  By their very nature, dangerous goods pose a much greater 
risk to public safety, property and the environment.  The potential to cause harm 

being far greater for chlorine gas than for iron ore, the insurance coverage required 
of railways that carry dangerous goods should be much greater as a matter of 
course, not as a matter of exception. 

 
It is FCM’s position that this higher “adequacy” threshold should already be the 

result of the existing requirements set out in the Regulations.  Setting the adequacy 
of the insurance coverage obtained by a railway that carries dangerous goods at a 
higher level than the adequacy of the coverage for a railway that does not carry 

these goods should not be a new feature of the CTA’s licensing system, nor should it 
be dependent on the inclusion of any additional or specific requirements.  In 

applying the existing “adequacy” test, FCM is of the view that CTA already has the 
regulatory authority and obligation to recognize the distinct nature of various 
dangerous goods and the risks they pose.  It must ensure that its internal systems 

and resources allow it to adequately fulfill this obligation. 
 

The question, therefore, is somewhat difficult to answer.  Should the insurance 
requirements for railways transporting dangerous goods be different?  Of course.  
The simple harm potential of these goods provides ample grounds to justify a more 

stringent threshold.  However, since this requirement is already set out in the 
Regulations, we see no need to make any amendments to the text for this purpose.  

The requirement simply needs to be applied in the spirit in which we feel it was 
clearly intended.  
 

In addition, please see our response to Q1, specifically our recommendation to add 
environmental protection to the list of factors used to determine the adequacy of 

insurance coverage.  Even goods that are not deemed dangerous in and of 
themselves can, in sufficient quantities, create a significant hazard to the 
environment that can be costly to clean up. 

 
Q4. Should there be additional and/or different third party liability insurance 

requirements related to the transportation of passengers?  If so, why? 
 
FCM has no specific experience or expertise with respect to the transportation of 

passengers by rail.  However, in light of awards for personal injuries resulting from 
automobile accidents, it is safe to assume that a severe accident involving a 

passenger train has the potential to generate significant awards of damages.  Any 
minimum set for passenger trains should be sufficient to cover the significant 

damages that would flow from a worst-case scenario. 
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TOPIC 2: Minimum Requirements 
 

FCM holds the view that the introduction of mandatory minimum insurance 
requirements would be a notable improvement on the existing liability coverage 

framework.  This position is developed in more detail in response to questions 5 to 7 
below.  That being said, FCM is also of the view that introducing minimum insurance 
requirements will not address the key lesson learned from Lac-Mégantic with 

respect to liability coverage, namely that a regime must be put in place to cover 
catastrophic events. 

 
Events such as the one that occurred in Lac-Mégantic are thankfully rare.  However, 
the potential for other disasters will always exist, as illustrated by a number of 

subsequent derailments of this type in the U.S. and Canada in the last six months.  
At the moment, however, it is the public purse which acts as the de facto insurer for 

the risks created by the railway industry when the consequences of an accident are 
most significant.  FCM’s policy position is that taxpayers should not be on the hook 
for the costs associated with railway accidents.  These costs must be borne by the 

industry in accordance with the “polluter-pay” principle through an industry-funded 
comprehensive liability insurance regime which provides full coverage for 

catastrophes. 
 
While it would appear that the current insurance system can be improved, especially 

where the interpretation of the “adequacy” threshold is concerned, it has worked 
relatively well to cover the liability flowing from day-to-day operations and minor 

derailments.  However, it is likely not possible for railways to obtain enough liability 
insurance on the open market to cover catastrophic events.  In fact, it is likely not 
desirable to use the insurance market as the vehicle to cover risks of this nature as 

the premiums that would be charged would likely be detrimental to the viability of 
the railway industry.  In addition, this approach would place the entire financial 

responsibility on only one segment of the transportation continuum, namely the 
carriers. 
 

FCM is of the view that the creation of a national mechanism (a fund, a cost-
recovery levy, etc.) to cover the costs and losses resulting from catastrophic (and 

privately-uninsurable) railway accidents should be established.  While the exact 
structure and scope of this mechanism should be the subject of a comprehensive 

consultation process of its own, the mechanism should have the following 
characteristics: 

1. The mechanism should be financed through contributions from the entire 

continuum involved in transportation of dangerous goods by rail: importers, 
exporters, brokers, producers, industrial purchasers, carriers, etc. 

2. The mechanism should be accessible to anyone who has suffered a loss as a 
result of a railway accident: individuals, corporations, public bodies and the 
various levels of government. 

3. Indemnities paid through this process, per incident or per claimant, should 
not be capped. 
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4. The mechanism should include an emergency account which can be accessed 
immediately by authorities responding to an incident. 

 
 
Q5A. Should the Regulations be revised to establish minimum requirements? If so, 

why? 
 

The establishment of minimum levels of liability insurance for day-to-day operations 
would be an improvement on the current insurance framework as it would provide a 
level of certainty to the public and the industry.  In other fields where third-party 

liability insurance plays a significant role, such as motor vehicle insurance, there are 
legislated minimum insurance requirements in order to ensure that the most 

common occurrences (even severe ones) are fully indemnified.  The same rationale 
applies to the railway industry. 
 

Furthermore, in addition to setting set requirements, the FCM would like to propose 
that a different approach be taken to the issue of minimum requirements.  As 

indicated in our general comments above, there is merit to relying on market forces 
to establish the adequacy of insurance coverage for day-to-day operations and 
minor incidents.  However, FCM would argue that railway companies should be 

challenged to purchase as much insurance as the private market will allow them to 
reasonably purchase.  In other words, carriers should have an obligation to 

purchase coverage to the point where the premiums are no longer economically 
viable.  In other words, market insurance should be tapped to the full extent 
possible in all cases. 

 
CTA should also ensure that any possible loopholes in coverage are dealt with 

adequately.  For example, should a claim arise against a railway, but the railway 
fails to report it to the insurer before the expiry of its coverage with that insurer, 
this could potentially leave an injured party without a real recourse.  Requiring 

railways to purchase policies that cover late reporting would potentially close one 
such loophole. 

  
However, as indicated in our general comments above, in and of itself, a minimum 
requirement for regular operations will not address the gap that exists with respect 

to coverage required for more significant rail accidents. 
 

(In addition, please see our comprehensive comment on Topic 2 provided above.) 
 

 
Q5B. If so, should there be a distinction made between general commodities and 
dangerous goods?  Please provide your reasons. 

 
As indicated in our response to Q3, the risks associated with dangerous goods are 

much more significant than those of other merchandise transported by rail.  This 
distinction must be reflected in the adequacy threshold and, if minimum 
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requirements are established, these amounts should reflect this difference in risk.  
In addition, it would likely be desirable to distinguish between the various categories 

or classes of dangerous goods as many of them pose unique risks. 
 
The requirement to obtain specific insurance coverage for unusual shipments of 

dangerous goods should also be considered (nuclear materials, dangerous 
biohazards, etc.) to reflect the specific nature of the goods and the route that they 

will travel. 
 
However, even for cargo that is not classified as a “dangerous good” under the 

existing legislation, environmental liability should be properly assessed as many 
products that are deemed harmless can pose a serious threat to the environment if 

present in sufficient quantities.  For example, a bottle of laundry detergent might be 
harmless, but a train car load could pose an environmental problem. 
 

(In addition, please see our comprehensive comment on Topic 2 provided above.) 
 

 
Q6. Should there be separate minimum requirements for Class 1 railway 
companies and for shortline railway companies?  Please provide your reasons. 

 
For day-to-day operations, it is important that any minimum requirements 

established reflect the size of the carrier’s operations.  It would be illogical to 
impose the same minimum on a shortline railway as the one imposed on a Class 1.  
As is the case for the adequacy threshold, some elements reflecting the risk posed 

by the size and scale of a carrier’s operations should be included in the calculations 
of the minimum required. 

 
(In addition, please see our comprehensive comment on Topic 2 provided above.) 
 

 
Q7. If you think minimum requirements should apply, what should they be and 

what approach should the Agency use to establish a minimum requirement? 
 
FCM does not have the expertise to propose a set amount as a minimum.  In fact, 

the establishment of minimum requirements should be the subject of a 
comprehensive consultation process. 

 
(In addition, please see our comprehensive comment on Topic 2 provided above.) 
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TOPIC 3: Federal Railway Companies’ Obligations to Inform 
 

Q8. What mechanisms should be established in the Regulations to ensure that 
railway companies notify the Agency of all substantive changes on a timely basis? 

 
The insurance framework administered by the CTA currently relies almost entirely 
on self-declaration by railway companies.  The FCM is of the view that this approach 

should be reconsidered given the significant importance of the insurance component 
in maintaining public trust and in ensuring proper indemnification when accidents 

occur. 
 
The Agency should create systematic checks within its approval and review 

processes to ensure that the insurance purchased by a railway company truly 
reflects the risks and safety issues involved in the company’s operations, and to 

ensure that the CTA is kept abreast of material changes.  Such checks should 
include ongoing information sharing between the CTA, Transport Canada (especially 
the TDG Directorate) and the insurance companies. 

 
For example, data on dangerous goods generated by Transport Canada, especially 

in light of the recently-issued Protective Direction 32, should be systematically 
shared with the Agency as well as the railway’s insurance companies as a means of 
ensuring that full disclosure of the risks to which a railway is exposed has indeed 

taken place.  The same could apply to material changes in a railway’s operations.  
Changes to the coverage provided by an insurer should also be reported 

immediately to the CTA directly so that appropriate actions can be taken where 
applicable.  In short, the objective should be to create as many opportunities, within 
the insurance review processes, to put in place objective and reliable validation 

mechanisms. 
 

In addition, as is the best practice for any regulatory system based on self-
declaration, it must include a robust audit function.  Detailed, periodic checks should 
be undertaken, either by the Agency or a delegate, to confirm that each railway is 

fully disclosing its risks to its insurers and that, with the railway’s corporate 
structure, accountability lines for insurance coverage decisions are clear. 

 
Lastly, the results of these audits, as well as decisions taken by the CTA on 

insurance matters, should be made public as a matter of course.  There is no strong 
rationale to oppose transparency on this crucial matter of great public interest. 
 

 
Q9. In the case of non-compliance, would administrative monetary penalties be 

an appropriate mechanism?  Are there better ones?  Please provide your reasons. 
 
Penalties should be commensurate to the significance of the non-disclosure, the 

risks to the public that went uninsured, as well as the length of time the railway was 
delinquent in its obligations. 
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FCM would encourage the CTA to consider regulatory changes that would impose 

sanctions on one or more identified officers or directors of a corporation for 
recurring or severe infractions. 
 

 
Q10. What, if any, mechanisms should be established in the Regulations to ensure 

that railway companies notify their insurer of all substantive changes on a timely 
basis. 
 

Please see our comments on Q8 above. 
 
 
TOPIC 4: Assessment of Financial Capacity 
 
Q11. Should the Agency continue with this practice (of assessing the financial 

capability of a railway to sustain any level of self-insurance), or should the Agency 
establish additional requirements. 

 
Self-insurance will always play a role in the overall liability coverage framework.  It 
is therefore imperative that an assessment of a railway’s ability to pay for the self-

insured risk be done.  The FCM would invite the CTA to consider whether this is 
something that should continue to be done in-house or whether it could contract 

this task to outside firms with specific expertise.  The cost of these verifications 
could be billed back to the railways as part of the cost of obtaining a license.  

However, it is imperative that the outside firm be solely accountable to the CTA to 
avoid any conflicts of interest, real or perceived. 
 

 
Q12. Should the Agency continue to assess the financial strength of the insurance 

company to pay its contractual level of insurance coverage? 
 
There must be a mechanism to make sure that the coverage purchased by a railway 

on the open market is credible.  However, is it less clear that the work currently 
performed by the CTA in this area is necessary?  Insurance companies are rated by 

independent agencies and provincial or federal licensing authorities.  It might be 
preferable to base the admissibility of an insurance company on those ratings 
instead of attempting to perform an in-house assessment.  The Agency could 

determine a minimum acceptable independent rating for its approval purposes.  This 
minimum could be communicated openly to the public, further improving 

transparency and accountability.  
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TOPIC 5: Confidentiality 
 

FCM understands that some corporate data used to assess the adequacy of 
insurance coverage must remain confidential.  However, FCM would like to 

encourage the CTA to bring full transparency where possible, including by the 
disclosure of the amount of insurance deemed adequate for each railway company.  
In addition, trust in the process used to determine adequacy would be greatly 

increased if the exact processes and grounds to reach a decision were made more 
transparent to the public.  As it stands, how the “adequacy” test set out in the 

Regulations is applied by the Agency remains, for the most part, a mystery to the 
public. 
 

These processes were established in order to protect public safety and safeguard 
the public interest. Without information on how these processes function and their 

outcome, there can be no healthy public debate on how to address challenges that 
might arise.  While transitioning to an open system can come with growing pains as 
the public becomes familiar with the data and the rationale for certain decisions, it 

also creates the opportunity for greater awareness and acceptance of certain 
realities. 

 
Q13. What information submitted in an application for, or a variance to, a 
certificate of fitness should be made public and what should remain confidential?  

Please provide your reasons. 
 

Please see general comments above. 
 
 

Q14. Should the amount of third party liability insurance and self-insured retention 
amount be made public?  Please provide your reasons. 

 
Please see general comments above. 
 

 
TOPIC 6: Other Issues 
 
Insolvency and the Survival of Insurance Coverage 

 
There is one significant issue not addressed in the questions set out by the CTA and 

this relates to the possibility of seeking compensation from a railway’s insurance 
company in cases where the railway becomes insolvent or declares bankruptcy. 
 

Insurance contracts are private matters entered into between an insured party (a 
railway, in this case) and the insurer.  In most instances, the contract provides that, 

in return for the premium it pays to the insurer, the insured party can turn to the 
insurer when it receives a legal claim from a third party for damages that are 
covered by the insurance policy.  If the insurer denies coverage, then it is up to the 
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insured party to decide whether or not to take legal action under the contract to 
force the insurer to live up to its obligations.  Under contract law, no one else can 

invoke the contract to his or her benefit. 
 
The practical result is this: where an incident occurs and the railway company is 

insolvent, it is up to the Receiver or Trustee to decide whether or not to exercise the 
railway’s rights under the contract.  If the railway is indeed bankrupt, the Trustee 

has absolutely no incentive to undertake a costly legal action that will only reduce 
the amount of money available to the creditors.  This is especially true since anyone 
starting a law suit at this point would be at the very bottom of the list for the 

distribution of assets and poses no threat to other creditors. 
 

There are different ways of addressing this coverage loophole which leaves innocent 
bystanders vulnerable.  One mechanism would be for all insurance contracts to 
name the Crown in a subrogation clause.  This would simply mean that in the event 

of the insured party’s insolvency or bankruptcy, the Crown would assume all of the 
insured party’s rights and obligations under the insurance contract.  As a result, the 

Crown would be the one to put pressure on the insurance company to honor its 
obligations by compensating injured third parties.  In cases where the insurance 
company denies the claim, the Crown could then elect to take legal action against 

the insurance company. 
 

Experts in insurance law might suggest another approach.  However, FCM is of the 
view that this gap should be closed in order to make sure that innocent third 
parties, injured in the context of a railway accident, can recover from the insurance 

company, even in the absence of the railway.  FCM is also of the view that this could 
be done administratively simply by requiring whatever measure is selected to be 

incorporated into the railways’ insurance contracts. 


